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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-37) 
19 CFR Part 101 
ABOLISHMENT OF BOCA GRANDE AS A PORT OF ENTRY 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by abol- 
ishing the port of entry of Boca Grande, Florida, in order for Customs to 
obtain more efficient use of its personnel, facilities and resources and to 
provide better service to carriers, importers and the general public. 


EFFECTIVE DATE: June 4, 1998. 


FOR FURTHER INFORMATION CONTACT: Harry Denning, Office 
of Field Operations, 202-927-0196. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

As part of a continuing program to obtain more efficient use of its per- 
sonnel, facilities and resources, and to provide better service to carriers, 
importers, and the general public, Customs proposed to amend 
§ 101.3(b)(1), Customs Regulations (19 CFR 101.3(b)(1)), by abolishing 
the port of Boca Grande, Florida. A Notice of Proposed Rulemaking to 
this effect was published in the Federal Register (62 FR 37526) on July 
14, 1997. The port was proposed to be abolished because there is not suf- 
ficient activity at the port to maintain the facility, and there are other 
nearby active ports such as Sarasota and Tampa which are available to 
handle any Customs transactions in that geographical area. 


DETERMINATION 
No comments either supporting or opposing the proposal were recei- 
ved. After further consideration of the proposal, Customs has deter- 
mined to abolish the port of Boca Grande, Florida. 
AUTHORITY 
This change is made under the authority of 5 U.S.C. 301 and 19 U.S.C. 
2, 66 and 1624. 
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REGULATORY FLEXIBILITY ACT 

Customs establishes, expands and consolidates Customs ports of 
entry throughout the United States to accommodate the volume of Cus- 
toms-related activity in various parts of the country. Although this doc- 
ument was issued with notice for public comment, it is not subject to the 
notice and public procedure requirements of 5 U.S.C. 553 because it re- 
lates to agency management and organization. Accordingly, this docu- 
ment is not subject to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.) 


EXECUTIVE ORDER 12866 
Because this document relates to agency organization and manage- 
ment, it is not subject to E.O. 12866. 
DRAFTING INFORMATION 
The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 
List OF SUBJECTS IN 19 CFR Part 101 
Customs duties and inspection, Customs ports of entry, Exports, Im- 
ports, Organization and functions (Government agencies). 
AMENDMENT TO THE REGULATIONS 
Accordingly, Part 101 of the Customs Regulations is amended as set 
forth below. 
PART 101—GENERAL PROVISIONS 
i. The general authority citation for Part 101 and the specific author- 
ity citation for § 101.3 continue to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 20, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 
Sections 101.3 and 101.4 also issued under 19 U.S.C. 1 and 58b; 


2. Section 101.3(b)(1) is amended by removing, under the State of 
Florida, the entry “Boca Grande” in the “Ports of entry” column. 
CONNIE J. FENCHEL, 
Acting Commissioner of Customs. 


Approved: April 20, 1998. 
JOHN P SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 5, 1998 (63 FR 24746)] 
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(T.D. 98-38) 
FOREIGN CURRENCIES 
DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR APRIL 1998 
The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 
Holiday(s): None 
Greece drachma: 
April 1, 1998 

April 2, 1998 
April 3, 1998 
April 4, 1998 . 

April 5, 1998 

April 6, 1998 

April 7, 1998 

April 8, 1998 . 

April 9, 1998 

April 10, 1998 

Apri , 1998 

April 12, 1998 

April 13, 1998 

April 14, 1998 

April 15, 1998 

April 16, 1998 

Apri , 1998 

April 18, 1998 

April 19, 1998 

April 20, 1998 

April 21, 1998 

April 22, 1998 

April 23, 1998 

April 24, 1998 

April 25, 1998 

April 26, 1998 

April 27, 1998 

April 28, 1998 

April 29, 1998 

April 30, 1998 
South Korea won: 

April 1, 1998........ rae ; $0.000718 

Apri 2, 1996... cds aed ; . ; 000706 

PERSE hey CORN oe ay ae 5s 2 ss ; ; 000690 

April 4, 1998 . ee. ae ; 000690 

April 5, 1996 . ..).... .. ease er 000690 

April 6, 1906 <5 cee cscs : eer rate ees 000678 

April 7, 1998...... , as : 3A 000696 

April 8, 1998....... as 000706 

April 9, 1998 haga et eeorae why aaa 000718 

April 10, 1998 

April 11, 1998 

April 12, 1998 

April 13, 1998 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
April 1998 (continued): 


South Korea won (continued) 


4, 1998 oes ‘ $0.000714 
, 1998 Feit pecs .000717 
5, 1998 000720 
1998 ; : .000721 
, 1998 . . : : .000721 
19, 1998 : orn ; oe 000721 
1998 : ; .000722 
April 21, 1998 ; .000725 
April 22, 1998 Sl : i 000726 
\pril 23, 1998 ; 000728 
April 24, 1998 : ; : j 000732 
April 25, 1998 : ‘ on .000732 
April 26, 1998 or ; P 000732 
April 27, 1998 ee bead ot .000733 
April 28, 1998 ; : ‘ .000740 
April 29, 1998 as ; eae .000747 
April 30, 1998 ‘ : 000747 

\pri 199% 

I aiwan N.T. dollar 


April 1, 1998 ; Sc , odicoe $0.030395 
April 2, 1998 ‘ : a oeatecai E eS 030349 
April 3, 1998 : REF se ; jsut .030395 
April 4, 1998 ge Se oss .030395 
April 5, 1998 .. : ; Shor it Cees .030395 
April 6, 1998.... birth ; Bs Lala gee a a ta 030395 
April 7, 1998... Jee, Nee 030211 
April 8, 1998........ Pc icidal fat tah Oo eae 030211 
April 9, 1998.... Peston Parnas tara eu .030211 
April 10,1998 ..... nee ete te Sever .030395 
April 11, 1998 peat ; : Se aeet .030395 
April 12, 1998 ‘ ; ‘ se eae .030395 
April 13, 1998 canes oe Deasheah a : .030257 
April 14, 1998 awed shasta eye a .030303 
April 15,1998 ...... tee eaeeeh ends .030386 
April 16,1998 .... Laden sree sgt tl creates oreres .030303 
AVTU OOS: (alesse eked eee es te Sa .030276 
April 18, 1998 ater a taheioneets zi .030276 
April 19,1998 ... oes a scl Ve megane i net .030276 
ROT EOD 6.5ia:6.055,6 suas a ae Simones : .030211 
Apri sigee 3.6 cos ess .030257 
Apri PONSA ioe cle hae Bi eS 030257 
Apri ee Ls ; .030257 
April 24, 1998 . 030257 
April 25, 1998 .030257 
April 26, 1998 . Shee ete clscrecs .030257 
PREM IIS oregon a's -0's ase ED Gwe See G LAR 6 ba Spader na aieera ew ais .030211 
April 28, 1998 . .030285 
April 29, 1998 bs .030211 
April 30, 1998 .030321 


Dated: May 1, 1998. 


co 


NNNNN bd 
oF ON eR 


S 





MAUREEN MARTURANO, 
Acting Chief, 
Customs Information Exchange. 


(NOTE: There were no variances from the quarterly rates for April 1998.) 





U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 6, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF AN INFLATABLE TUBE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of an inflatable tube under the Harmonized Tariff Schedule of 
the United States (HTSUS). Comments are invited on the correctness 
of the proposed ruling. 


DATE: Comments must be received on or before June 19, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 
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FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 
lin, General Classification Branch (202) 927-2404 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of an inflatable tube. Comments are invited on the 
correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) 834442 dated January 30, 1989, 
Customs determined that an article described as a 36 inch inflatable 
tube (item # T-8636) made of either blue or pink 8-gauge vinyl, and 
used as a swim ring/pool toy, was best described by subheading 
3926.90.75, HTSUS, which provided for “[o]ther articles of plastics and 
articles of other materials of headings 3901 to 3914: [o]ther: [p]neumat- 
ic mattresses and other inflatable articles, not elsewhere specified or in- 
cluded.” Customs has been asked to reconsider NYRL 834442 to 
determine if the tube is classifiable as a toy. NYRL 834442 is set forth as 
Attachment A to this document. 

The term “toy” is not defined in the HTSUS. However, in understand. 
ing the language of the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utili- 
zed. The ENs, although not dispositive or legally binding, provide a 
commentary on the scope of each heading, and are generally indicative 
of the proper interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 
35127 (August 23, 1989). The ENs to Chapter 95 state, in pertinent 
part, that “[t]his Chapter covers toys of all kinds whether designed for 
the amusement of children or adults.” Although not set forth as a defini- 
tion of “toys,” we have interpreted the just-quoted passage from the 
ENs as equating “toys” with articles “designed for the amusement of 
children or adults,” although we believe such design must be corrobo- 
rated by evidence of the articles’ principal use. 

Customs believes that the application of the factors enumerated in 
United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F. 2d 373 (1976), cert. denied, 429 U.S. 979, for determining whether an 
article falls within a particular class or kind of good, confirms that the 
36 inch inflatable tube (item number T-8636) is a toy. Therefore, Cus- 
toms intends to revoke NYRL 834442 to reflect the proper classification 
of the 36 inch inflatable tube under subheading 9503.90.0030, HTSUS, 
which provides for “[o]ther toys; reduced-size (“scale”) models and sim- 
ilar recreational models, working or not; puzzles of all kinds; and acces- 
sories thereof): [o]ther: [olther toys (except models), not having a 
spring mechanism.” Proposed Headquarters Ruling Letter 960546 re- 
voking NYRL 834442 is set forth in Attachment B to this document. 
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Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 5, 1998. 
MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


+ } rm Y ~ | 
Attachments | 


[ATTACHMENT A} 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 
New York, NY, January 30, 1989 
CLA-2-39:S:N:N3:224 834442 
Category: Classification 
Tariff No. 3926.90.7500 
D D. LIBERATI 


IEDMAN & Co 


he tariff classification of an inflatable tube, item number T-8636, from Taiwan. 


DEAR MR. LIBERATI 
[his classification decision under the Harmonized Tariff Schedule of the United States 
HTS) is being issued in accordance with the provisions of Section 177 of the Customs Reg 
ulations (19 C.ER. 177). 
DATE OF INQUIRY: November 26, 1988 
ON BEHALF OF: Sunco Products, Inc. 
DESCRIPTION OF 
MERCHANDISE: The item shown on the catalog sheet is an inflatable 36 inch 
tire tube for use in pools. 
HTS PROVISION: Pneumatic mattresses and other inflatable articles, not else- 
where specified or included, of plastics 
HTS SUBHEADING: 3926.90.7500. 
RATE OF DUTY: 4.2 percent ad valorem 
A copy of this ruling should be attached to the entry documents filed at the time this mer- 
chandise is imported. If the entry documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction 
JEAN F. MAGUIRE 
Area Director, 
New York Se aport 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC 
CLA-2 RR:CR:GC 960546 MMC 
Category: Classification 
Tariff No. 9503.90.0030 
Mr. JOSEPH P. Cox 
STEIN, SHOSTAK, SHOSTAK & O’ HARA 
515 South Figueroa Street, Suite 1200 
Los Angeles, CA 90071 
Re: 36 inch inflatable tube (item # T-8636); NYRL 834442. 
DEAR MR. Cox 
This is in reference to your May 29, 1997, letter on on behalf of Sunco Products, Inc., 
requesting reconsideration of New York Ruling Letter (NYRL) 834442 dated January 30, 
1989, concerning the classification of a 36 inch inflatable tube (item # T-8636) under sub- 
heading 3926.90.7500, of the Harmonized Tariff Schedule of the United States (HTSUS), 
as a plastic inflatable article not elsewere specified or included. A sample, as well as catalog 
pictures of the article, was submitted for our review. 


Roete 
Facts 


The article is described as a 36 inch inflatable tube (item # T-8636). It is made of 8-gauge 
vinyl and comes in either blue or pink. It is used as a swim ring/pool toy. 


Issue: 


Whether the 36 inch inflatable tube (item # T-8636) is classifiable as a toy under heading 
9503, HTSUS, or as other plastic inflatable articles not elsewhere specified or included un- 
der heading 3926, HTSUS. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI’s may then be applied. The subheadings under consideration 
are as follows: 

3926.90.7500 Other articles of plastics and articles of othermaterials of headings 
3901 to 3914: Other: Pneumatic mattresses and other inflatable ar- 
ticles, not elsewhere specified or included 

9503.90.0030 Other toys; reduced-size (“scale”) models and similar recreational 
models, working or not; puzzles of all kinds; parts and accessories 
thereof: Other: Other toys (except models), not having a spring 
mechanism 

Note 2(v) of Chapter 39, HTSUS, states that: “[t]his chapter does not cover: * * * [a]rticles 
of chapter 95 (for example, toys, games, sports equipment.).” Therefore, we must first de- 
termine whether the 36 inch inflatable tube (item # T-8636) is classifiable as a toy for tariff 
purposes. If so, it is excluded from classification in subheading 3926.90.7500, HTSUS, by 
operation of Note 2(v) to Chapter 36. 

The term “toy” is not defined in the HTSUS. However, in understanding the language of 
the HTSUS, the Explanatory Notes (ENs) of the Harmonized Commodity Description and 
Coding System may be utilized. The ENs, although not dispositive or legally binding, pro- 
vide acommentary on the scope of each heading, and are generally indicative of the proper 
interpretation of the HTSUS. See, T.D. 89-80, 54 Fed. Reg. 35127 (August 23, 1989). 

The ENs to Chapter 95 state, in pertinent part, that “[t]his Chapter covers toys of all 
kinds whether “designed for the amusement of children or adults.” Although not set forth 
as a definition of “toys,” we have interpreted thejust-quoted passage from the ENsas equa- 
ting “toys” with articles “designed for the amusement of children or adults,” although we 
believe such design must be corroborated by evidence of the articles’ principal use. 
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When the classification of an article is determined with reference to its principal use, 
Additional U.S. Rule of Interpretation 1(a), HTSUS, provides that, in the absence of special 
language or context which otherwise requires, such use is to be determined in accordance 
with the use in the United States at, or immediately prior to, the date of importation, of 
goods of that class or kind to which the imported goods belong, and the controlling use is 
the principal use. In other words, the article’s principal use at the time of importation de 
termines whether it is classifiable within a particular class or kind 

While Additional U.S. Rule of Interpretation 1(a), HTSUS, provides general criteria for 
discerning the principal use of an article, it does not provide specific criteria for individual 
tariff provisions. However, the U.S. Court of International Trade (CIT) has provided fac- 
tors, which are indicative but not conclusive, to apply when determining whether mer- 
chandise falls within a particular class or kind. They include: general physical 
characteristics, the expectation of the ultimate purchaser, channels of trade, environment 
of sale (accompanying accessories, manner of advertisement and display), use in the same 
manner as merchandise which defines the class, economic practicality of so using the im- 
port, and recognition in the trade of this use. United States v. Carborundum Company, 63 
CCPA 98, C.A.D. 1172, 536 F. 2d 373 (1976), cert. denied, 429 U.S. 979. 

The tube’s bright colors appeal to a sense of fun and play and its smaller size and lower 
gauge allow it to be thrown around, and make it generally, easy to manipulate. These char 
acteristics indicate that the 36 inch inflatable tube (item # T-8636) is designed principally 
to amuse. Such a finding is consistent with the classification of other inflatable tubes. In 
NYRL B84876 dated May 16, 1997, we classified a 30 inch vinyl inflatable tube (item # 
T-8631) as a toy. Furthermore, in NYRL 813812 dated August 23, 1995, we classifed dive 
rings and sticks which were articles to be retrieved by surface diving for them, and Pop-N 
Lock and Shape Sorting floaties which are plastic shapes which are fitted or attached to- 
gether and used by children under 3 in a pool, as toys. 

As a result of finding the 36 inch inflatable tube (item # T-8636) to be a toy properly 
classified in Chapter 95, classification of the article elsewhere in the HTSUS is precluded 


Holding: 


The 36 inch inflatable tube (item # T-8636) is classified under subheading 


9503.90.0030, HTSUS, which provides for “[o]ther toys; reduced-size (“scale”) models and 
similar recreational models, working or not; puzzles of all kinds; and accessories thereof ): 
[o]ther: [o]ther toys (except models), not having a spring mechanism,” witha general 1998 
column one duty rate of free 

NYRL 834442 is revoked. 

JOHN DURANT 
Director, 
Commercial Rulings Division 





United States Court of 
International Trade 
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New York, N.Y. 10007 


Chief Judge 
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Thomas J. Aquilino, Jr. Evan J. Wallach 
Richard W. Goldberg 


Senior Judges 
James L. Watson 
Herbert N. Maletz 
Bernard Newman 

Dominick L. DiCarlo 
Nicholas Tsoucalas 
R. Kenton Musgrave 


Clerk 
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Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Ship Op. 98-38) 


UNION CamMP CoRpP, PLAINTIFF v. UNITED STATES, DEFENDANT, AND DASTECH 
INTERNATIONAL, INC., ICC INDUSTRIES, INC., GUANGDONG CHEMICALS 
IMPORT & EXPORT CoRP, SINOCHEM INTERNATIONAL CHEMICALS 
Co. LTp., AND TIANJIN CHEMICALS IMPORT & EXPORT CORP, 
DEFENDANT-INTERVENORS 


Consolidated Court No. 97-03-00483 
[Remanded in part.] 
(Decided March 27, 1998) 


Fenwick & West, (Roger M. Golden and Phyllis E. Andes), Washington, DC, for Plaintiff. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director; U.S. Depart- 
ment of Justice, Civil Division, Commercial Litigation Branch, (Lucius B. Lau); Keun Ho 
Bae, Of Counsel, Office of the Chief Counsel for Import Administration, for Defendant. 

Williams, Mullen, Christian & Dobbins, PC., (William E. Perry, Thomas B. McVey, and 
W. David Snead), Washington, DC, for Defendant-Intervenors. 


MEMORANDUM AND ORDER 


I 
INTRODUCTION 


WALLACH, Judge: This consolidated action is before the Court on two 
motions for judgment upon the agency record pursuant to USCIT R. 
56.2. Plaintiff Union Camp Corporation (“Union Camp”) and Defen- 
dant-Intervenors Dastech International, Incorporated, ICC Industries, 
Incorporated, Guangdong Chemicals Import & Export Corporation, Si- 
nochem International Chemicals Company, Limited, and Tianjin Chem- 
icals Import & Export Corporation (collectively “Dastech”) challenge as 
unsupported by substantial evidence and not in accordance with law 
certain aspects of the Department of Commerce, International Trade 
Administration’s (“Commerce”) decision in Sebacic Acid from the 


13 
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People’s Republic of China; Final Results of Antidumping Duty Admin- 
istrative Review, 62 Fed. Reg. 10,530 (Mar. 7, 1997) (“Final Results”). 
The Court has jurisdiction under 28 U.S.C. § 1581(c) (1994). 

Union Camp contests five aspects of Commerce’s decision. Commerce 
agrees to, and Defendant-Intervenors do not oppose, remand on three of 
Union Camp’s challenges, and the fourth is moot in view of the Court’s 
decision.! The remaining issue is Commerce’s decision to use the Indian 
value of octanol—1 as the surrogate value of crude octanol-2, a subsid- 
iary product of the sebacic acid production process. 

Defendant-Intervenors contest Commerce’s treatment of two sales of 
sebacic acid that were made through Sinochem International Chemicals 
Company, Ltd. (“SICC”) on behalf of Sinochem Jiangsu Import and Ex- 
port Corporation (“Jiangsu”). Commerce used Jiangsu’s 243.4 percent 
margin to (1) assess antidumping duties for these sales and (2) establish 
SICC’s future cash deposit rate. 

For the reasons discussed below, the Court holds that Commerce’s use 
of the Indian value of octanol-1 for octanol-2 was unsupported by sub- 
stantial evidence on the record and not in accordance with law. The 
Court affirms Commerce’s decision regarding the sales on behalf of 
Jiangsu. 


II 
BACKGROUND 


On July 19, 1993 Union Camp filed a petition with Commerce and the 
United States International Trade Commission (“ITC”) alleging that 
sebacic acid? from the People’s Republic of China (“PRC”) was being 
sold at prices below fair market value to the detriment of the domestic 
industry. Initiation of Antidumping Duty Investigation; Sebacic Acid 
from the People’s Republic of China, 58 Fed. Reg. 43,339 (Aug. 16, 1993). 
After the appropriate investigations by Commerce and the ITC, it was 
determined that Union Camp’s allegations had merit, and Commerce is- 
sued the Antidumping Duty Order: Sebacic Acid From the People’s Re- 
public of China (PRC), 59 Fed. Reg. 35,909 (July 14, 1994). 

Union Camp and Dastech challenged the initial less than fair value 
determination.? On August 5, 1996, this Court remanded to Commerce 
on the issue of the valuation of octanol-2 and upheld Commerce’s ac- 
tions in all other respects. Union Camp Corp. v. United States, 941 F. 
Supp. 108 (CIT 1996) (“Union Camp I”). This Court instructed Com- 


1 The Court is remanding to Commerce to: (1) consider whether the surrogate values obtained from The Economic 
Times were inclusive or exclusive of taxes; (2) calculate the average castor oil prices using the figure 23.32/kg; and 
(3) allocate a by-product credit for glycerine to the cost of production for sebacic acid and octanol-2. The fourth issue, 
that Commerce needs to adjust the surrogate value for octanol-1 to a tax-exclusive basis, is moot because the Court is 
remanding to Commerce on the issue of the valuation of octanol-2 


2 Sebacic acid is a chemical which has numerous industrial applications, for example, production of nylon 6/10 (a 
polymer used for paintbrush and toothbrush bristles and paper machine felts), plasticizers, esters, automotive cool- 
ants, inks and adhesives, and lubricants. See Notice of Final Determination of Sales at Less Than Fair Value: Sebacic 
Acid from the People’s Republic of China, 59 Fed. Reg. 28,053 (May 31, 1994) (“Final Determination”) 

3Ina separate action, Dastech challenged the ITC’s affirmative finding of a threat of injury to a domestic industry. 
See Sebacic Acid From the People’s Republic of China, Inv. No. 731-TA-653 (Final), USITC Pub. No. 2793 (1994). This 


Court sustained the ITC’s action in Dastech Int'l, Inc. v. United States Int’l Trade Comm’n, 963 F. Supp. 1220 (CIT 
1997) 





U.S. COURT OF INTERNATIONAL TRADE 15 


merce “to value octanol-2 based on an appropriate cost (which may be 
the U.S. cost) of crude octanol-2 rather than the Indian selling price for 
refined octanol-1 * * *.” Jd. at 119. Commerce complied with the 
Court’s directions and used Union Camp’s internal cost of octanol—2 
found in the petition. The Court affirmed the remand results on April 
11, 1997. Union Camp Corp. v. United States, 963 F. Supp. 1212 (CIT 
1997). 

Meanwhile, on August 16, 1995, Commerce initiated an antidumping 
duty administrative review of sebacic acid from the PRC at issue in this 
case. Initiation of Antidumping and Countervailing Duty Administra- 
tive Reviews and Requests for Revocation in Part, 60 Fed. Reg. 42,500. 
The administrative review covered shipments of sebacic acid from the 
PRC to the United States during the period of July 13, 1994 through 
June 30, 1995. Final Results, 62 Fed. Reg. at 10,530. As in the initial in- 
vestigation, Commerce used India as the surrogate country and was un- 
able to locate an Indian value for octanol-2. Therefore, Commerce used 
the Indian value of octanol-1 for valuing octanol-2. 

At verification, Commerce discovered that two sales which were re- 
ported as SICC sales were sales made by SICC on behalf of Jiangsu. 
Jiangsu did not participate in the administrative review. Consequently, 
Commerce determined that Jiangsu would be subject to the country- 
wide rate of 243.4 percent. Commerce assessed this rate to those sales. 
Because “SICC knowingly engaged in sales to the United States of 
[Jiangsu’s] material, according to statements by SICC at verification, as 
an attempt to assist Jiangsu in avoiding posting of Jiangsu’s higher anti- 


dumping duty cash deposits”, Final Results, 62 Fed. Reg. at 10,532, 
Commerce included those two sales at the 243.4 percent rate in calculat- 
ing the dumping margin to be applied to SICC. 


Il 
DISCUSSION 


A 
STANDARD OF REVIEW 


The Court “shall hold unlawful any determination, finding, or conclu- 
sion found * * * to be unsupported by substantial evidence on the re- 
cord, or otherwise not in accordance with law ***.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1994). “‘Substantial evidence is something more than 
a “mere scintilla,” and must be enough reasonably to support a conclu- 
sion.’” Primary Steel, Inc. v. United States, 17 CIT 1080, 834 F. Supp. 
1374, 1380 (1993) (citation omitted). “As long as the agency’s methodol- 
ogy and procedures are reasonable means of effectuating the statutory 
purpose, and there is substantial evidence in the record supporting the 
agency’s conclusions, the court will not impose its own views as to the 
sufficiency of the agency’s investigation or question the agency’s meth- 
odology.” Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 
404-5, 636 F Supp. 961, 966 (1986), aff'd, 810 F.2d 1137 (Fed. Cir. 1987). 
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In reviewing an agency’s construction of the statute that the agency 
administers, the Court’s initial inquiry is to determine “whether Con- 
gress has directly spoken to the precise question at issue.” Chevron, 
U.S.A., Inc. v. Natural Resources Defense Council, Inc. , 467 U.S. 837, 842 
(1984). “If Congress has explicitly left a gap for the agency to fill, there is 
an express delegation of authority to the agency to elucidate a specific 
provision of the statute by regulation.” Id. at 8438-44. Consequently, 
“(t]he court will defer to the agency’s construction of the statute as a 
permissible construction if it ‘reflects a plausible construction of the 
plain language of the statute[s] and does not otherwise conflict with 
Congress’ express intent.’” Torrington Co. v. United States, 82 F.3d 
1039, 1044 (Fed. Cir. 1996) (citation omitted). 

B 
COMMERCE’S DETERMINATION TO VALUE OCTANOL-2 USING THE INDIAN 

VALUE OF OCTANOL-1 WAS UNSUPPORTED By SUBSTANTIAL EVIDENCE 

ON THE RECORD AND Not IN ACCORDANCE WITH LAW 

The PRC is a nonmarket economy (“NME”) country. For NME inves- 
tigations, the statute provides: 


[Commerce] shall determine the normal value of the subject mer- 
chandise on the basis of the value of the factors of production uti- 
lized in producing the merchandise and to which shall be added an 
amount for general expenses and profit plus the cost of containers, 
coverings, and other expenses. Except as provided in paragraph (2), 
the valuation of the factors of production shall be based on the best 
available information regarding the values of such factors in a mar- 
ket economy country or countries considered to be appropriate by 
[Commerce]. 
19 U.S.C. § 1677b(c)(1) (1994). Thus, “Commerce’s task in a nonmarket 
economy investigation is to calculate what a producer’s costs or prices 
would be if such prices or costs were determined by market forces.” 
Tianjin Mach. Import & Export Corp. v. United States, 16 CIT 931, 940, 
806 F. Supp. 1008, 1018 (1992). 

“(To the extent possible”, the surrogate is a country “at a level of eco- 
nomic development comparable” to the NME and which has “signifi- 
cant producers of comparable merchandise.” 19 U.S.C. § 1677b(c)(4) 
(1994). Commerce’s regulations provide for the following order of pref- 
erence in selecting comparable economies: (1) a market economy coun- 
try at a stage of economic development comparable to that of the home 
market country, other than the United States; (2) a market economy 
country not at a stage of economic development comparable to that of 
the home market country, other than the United States; and (3) the 
United States. See 19 C.FR. § 353.52(b) (1997). 

Here, Commerce chose India as the surrogate country. Commerce cal- 
culated normal value by multiplying the verified factors of production 
by the appropriate surrogate values for the different inputs. See Sebacic 
Acid From the People’s Republic of China; Preliminary Results of Anti- 
dumping Duty Administrative Review, 61 Fed. Reg. 46,440, 46,442 
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(Sept. 3, 1996) (“Preliminary Results”). The production of sebacic acid 
results in the production of subsidiary chemical products. Commerce 
considers these products to be by-products or co-products. For purposes 
of calculating normal value, by-product sales revenues are subtracted 
from sebacic acid production costs while co-product costs (material, la- 
bor, energy and factory overhead) are allocated among sebacic acid and 
the subsidiary products. See id. at 46,443. 

Commerce valued octanol—2, a subsidiary product of the sebacic acid 
production process, using the Indian value of octanol—1. This resulted in 
the determination that octanol—2 was a co-product of sebacic acid, not a 
by-product as claimed by Union Camp. According to Union Camp, this 
determination resulted in the erroneous allocation of octanol—2 costs 
rather than the subtraction of them from sebacic acid production costs 


l 
THE Court Is Not Bounp By REs JUDICATA, 

COLLATERAL ESTOPPEL OR STARE DECISIS IN DECIDING THIS ISSUE 

Union Camp claims that because this Court decided whether the In- 
dian value of refined octanol—1 may be used to value octanol—2 in Union 
Camp I, Commerce may not argue a different course of action here. 
Union Camp bases its argument on the principals of res judicata, collat- 
eral estoppel and stare decisis. For the reasons that follow, the Court re- 
jects Union Camp’s argument. 


A 
RES JUDICATA AND COLLATERAL ESTOPPEL 


The Restatement (Second) of Judgments provides the Court with 
guidance on issues of res judicata and collateral estoppel (or issue pre- 
clusion). See, e.g., American Permac, Inc. v. United States, 16 CIT 672, 
674-75, 800 F. Supp. 952, 954-55 (1992), aff ‘d, 996 F.2d 1236 (Fed. Cir. 
1993); PPG Indus., Inc. v. United States, 14 CIT 522, 537, 746 F. Supp. 
119, 133 (1990). It states: 


The principal concepts developed in this Chapter are: merger—the 
extinguishment of a claim in a judgment for plaintiff (§ 18); 
bar—the extinguishment of a claim in a judgment for doleadiend 
(§ 19) and issue preclusion—the effect of the determination of an 
issue in another action between the parties on the same claim (di- 
rect estoppel) or a different claim (collateral estoppel) (§ 27). The 
term “res judicata” is here used in a broad sense as including all 
three of these concepts. When it is stated that “the rules of res judi- 
cata are applicable,” it is meant that the rules as to the effect of a 
judgment as a merger or a bar or as a collateral or direct estoppel are 
applicable. 


PPG Indus., Inc. v. United States, 13 CIT 297, 300-301, 712 F Supp. 195, 
198 (1989) (quoting Young Engineers, Inc. v. United States Intl’l Trade 
Comm’n, 2 Fed. Cir. (T) 9, 19, 721 F2d 1305, 1314 (1983), quoting Re- 
statement (Second) of Judgments (1982)), aff’d, 978 F.2d 1232 (Fed. Cir. 
1992). 
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order to effect issue preclusion the following criteria must be met: 
the issue previously adjudicated is identical with that now present- 
heoadhsenor dire actually litigated’ in the prior case, (iii) the pre- 
nination of that issue was necessary in twain Uudibieh then 
the party precluded w vas fully represented by counsel in 
“PI 'G Indus., 13 CIT at 301, 712 F Supp. at 199 (quot- 

GSA, 794 F.2d 661, 664 Fed. Cir. 1986 


t has statea 


1e burden on the party seeking issue preclusion is and should be 
‘ting. This is — cially so in trade cases, since Congress has 
le specific provision for periodic administrative reviews in coun- 
ling duty an ddun iping cases. (See 19 U.S.C. § 1675(a) (1982 & 
1987).) Since the agencies involved perform the function of 
xpert finders of fact concerning different programs, different time 
rames, economic statistics and other factors in countervailing duty 
d dumping inve stigati ons as well as S imilar functions during pe 
riodic reviews, principles of issue precl lusion should be carefully ap- 
plied. To hold otherwise would have a chilling effect upon the 
administrative processes envisioned by the Congress 


t 302, 712 F Supp. at 199. The Court agrees with 

PI gree 
Union Camp that the valuation determination was actually litigated; 
the valuation determination was necessary to the end-decision made in 


Union Camp I and that Commerce was fully represented by counsel in 
Uy 


nion Camp I. The issue, however, is not identical. 
Commerce must base its decision upon an administrative record. The 
record for review by this Court is “a copy of all information presented to 
or obtained by” Commerce “during the course of the administrative pro- 
ceeding” as well as a copy of the determination, all transcripts, and all 
notices published in the Federal Register. See 19 U.S.C. § 1516a(b)(2)(A) 
1994). Here, the record on review for this issue contained different in- 
formation than the initial investigation. Specifically, Commerce in- 
cluded an in-depth explanation of why its interpretation of the term 
“comparable merchandise” was a reasonable interpretation of the sta- 
tute ee Final Determination, 59 Fed. Reg. at 28,058 with Final 
Results 62 Fed. Reg. at 10,535. Although Commerce included an almost 
identic: ile xplanation in its Final Results of Redetermination Pursuant 
to Court Remand, [Union Camp I], Exhibit (“Exh.”) 3 to Union Camp’s 
Reply, in the Redeterminstion, it provided additional analysis in re- 
sponse to the Court’s reasoning and instructions in Union Camp I. That 
additional analysis, taken in conjunction with the fact that the adminis- 
trative record covers a different time period, takes this case outside the 
‘exacting” burden for issue preclusion.* Thus, although the issues in 
Union Camp I and this case were very close, the differences in the re- 
cords for review preclude the application of collateral estoppel. 


strative re cord from the initial investigation of sebacic acid from the PRC covered the period of January 
‘ i rmination, 59 Fed. Reg. at 28,053. The Final Results cover the first administrative 
eriod of July 13, 1994 to June 30, 1995. Final Results, 62 Fed. Reg. at 10,530 
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B 
STARE DECISIS 

Union Camp claims that the doctrine of stare decisis compels the 
Court to reach an identical decision on the issue of the valuation of octa- 
nol-2 as it did in Union Camp I. The doctrine provides that “‘a decision 
on an issue of law embodied in a final judgment is binding on the court 
that decided it and such other courts as owe obedience to its decision, in 
all future cases.’” Cabot Corp. v. United States, 12 CIT 664, 670 n.5, 694 
F Supp. 949, 953 n.5 (1988) (quoting 1B J. Moore, J. Lucas & T. Currier, 
Moore’s Federal Practice 1 0.401 (2d ed. 1988)). Consequently, “‘like 
facts will receive like treatment in a court of law.’” Id. (quoting Flowers 
v. United States, 764 F.2d 759, 769 (11* Cir. 1985)). As discussed above, 
Union Camp I and the case before the Court now are not the same. Asa 
result, the Court finds the doctrine inapplicable and will address the 
merits of Commerce’s position. 


2 


COMMERCE’S INTERPRETATION OF THE PHRASE 
“COMPARABLE MERCHANDISE” IN THIS CASE IS NOT REASONABLE 

Congress has provided some guidance regarding the meaning of the 
term “comparable”. In the conference report accompanying H.R. 3, “to 
be treated as the legislative history to accompany [the Omnibus Trade 
and Competitiveness Act of 1988]”, 1988 U.S.C.C.A.N. 1547, in refer- 
ence to the factors of production of “comparable” merchandise, the re- 
port states that “Commerce should seek to use, if possible, data based on 
production of the same general class or kind of merchandise using 
similar levels of technology and at similar levels of volume as the produc- 
ers subject to investigation.” H. R. Rep. No. 110-576, at 591 (1988), re- 
printed in U.S.C.C.A.N. 1547, 1624 (emphasis added). Thus, Congress’s 
guidance regarding the term “comparable merchandise” is that it be the 
same general class or kind of merchandise. The question before the 
Court, then, is whether Commerce’s decision that octanol-1 is compara- 
ble to octanol—2 based on their similar molecular formulae is a reason- 
able interpretation of the statute. See Chevron, 467 U.S. at 842-44. 

In practice, Commerce has considered the price or use of a surrogate 
in determining whether it is a comparable product. See, e.g., Nation 
Ford Chem. Co. v. U.S., 985 F. Supp. 133, 137 (CIT 1997), appeal dock- 
eted (Fed. Cir. Feb. 9, 1998) (Court upheld Commerce’s use of an Indian 
price for imported aniline instead of the Indian price for domestic ani- 
line even though the PRC used aniline produced domestically stating: 
“Commerce rejected the use of Indian domestic prices because it found 
that they were distorted by forces peculiar to India. * * * [I]t was reason- 
able to conclude that those [domestic] prices were not adequately repre- 
sentative of the situation in the PRC.”); Shieldalloy Metallurgical Corp. 
v. United States, 947 F. Supp. 525, 532 (CIT 1996) (Court found Com- 
merce’s method for adjusting raw material prices to account for differ- 
ences in grade and quality to be within Commerce’s discretion.); 
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-McGee Chem. Corp. v. United States, 985 F. Supp. 1166, 1176 (CIT 
1997) (Court affirmed Commerce’s use of a value for manganese ore 
over four other possible surrogate values, stating that “Commerce con- 

idered the pros and cons of both [the ore it used and the ore Plaintiff 
) use] and decided ‘the manganese content of [the ore it used] 
ymparable to the ore used by the Chinese producers than the 
the higher manganese content * * * [and] it represents a do- 
mestic Indian price.’”); Writing Instrument Mfrs. Assoc., Pencil Section 
v. United States, 984 F Supp. 629, 636 (CIT 1997), appeal docketed, Nos. 
81178, 981292 (Fed. Cir. Jan. 9, 1998, Jan. 21, 1998) (“Writing Instru 
ment”) (Court upheld Commerce’s use of U.S. basswood prices as a sur- 
rogate price for Chinese lindenwood which is indigenous to the PRC 


because Commerce’s decision was “based on the opinion eo ex- 
perts that basswood is ‘nearly indistinguishable’ from C hinese | lind 


wood while [another proposed surrogate] is only ‘ quite similar. 7 
the Court has found Commerce’s consideration of value or use in duster. 


mining the appropriate surrogates to be a reasonable interpretation ot 


the term “comparable” 

Here, in using the Indian price of octanol—-1 to value octanol-2, Com- 
merce simply stated: 

the Department used an Indian price for octanol-1 as a surrogate 

value for octanol-2 as the best available information after the De- 
partment concluded that, for purposes of factor valuation, octa- 
nol-1 was comparable to octanol-2. We find that octanol-1 and 
capryl alcohol (octanol-2) share very similar molecular formulae 
though they are not identical products. Since product-specific in- 
formation is not available from our recommended surrogate coun- 
tries, we must rely on the price of the closest product we could 
obtain to value capry! alcohol. 


Final Results, 62 Fed. Reg. at 10,534—-35. 
Commerce 's only explanation as to how octanol-1 was comparable to 
octanol-2 is the similar molecular formulae. Commerce does not ex- 


amine whether the products are comparable in value or use. Indeed, 
Commerce states: 


The Department does not delve into intricacies of the production 
and use of every potential surrogate precisely because production 
and use are not necessarily relevant to valuation of factors of pro- 
duction * * *. Similarly, the Department is not required to consider 
interchangeableness in determining whether to use a particular 
surrogate to value a factor of production. 


Final Results, 62 Fed. Reg. at 10,535. Commerce, however, is ignoring 
its prior legal standard. It must either provide an explanation for how 
octanol-1 is comparable to octanol-2 based on some acceptable stan- 
dard or it must offer a reasonable explanation of why it is changing its 
legal standard for such determinations. In this case, Commerce’s inter- 
pretation of the term “comparable” to mean similar in molecular formu- 
lae, without more, is not a reasonable interpretation of the statute. 
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3 
THE USE OF THE INDIAN VALUE OF OCTANOL-1 Is 
UNSUPPORTED By SUBSTANTIAL EVIDENCE 
Notwithstanding the Court’s finding that Commerce’s interpretation 
of the phrase “comparable merchandise” is unreasonable, Commerce’s 


decision is also unsupported by substantial evidence on the record. 
Commerce stated: 


the Department will consider rejecting a potential surrogate where 
it has evidence that a possible surrogate value does not reasonably 
reflect the “value” of the factor. For example, if the Department had 
evidence that a surrogate price was significantly higher than other 
potential surrogate prices for a particular factor, the Department 
might find that it was not reasonable to use that particular price as 
a surrogate value. 

Final Results, 62 Fed. Reg. at 10,535. Yet here, as discussed below, Com- 

merce failed to consider all the values for octanol-2 that were placed on 

the record. 

Commerce found that there is no sebacic acid production in India, the 
surrogate country for valuing factors of production. See Final Results, 
62 Fed. Reg. at 10,533. Because octanol-2 is only produced during the 
sebacic acid process, the parties have been unable to find an appropriate 
Indian value for octanol-2. See id. at 10,534. Consequently, the parties 
placed several surrogate values on the record for octanol-2. Dastech 
submitted the Indian value of octanol-1 found in the Indian Chemical 
Weekly which was ultimately chosen by Commerce. See id. at 10,535. 
Dastech also provided a U.S. value for octanol-2 found in the Chemical 
Marketing Reporter. See Final Results, 62 Fed. Reg. at 10,533. Union 
Camp provided its internal cost for octanol-2. See id. at 10,534. Union 
Camp also submitted calculations to adjust the U.S. value for octanol-2, 
which Union Camp claims to be the cost for refined octanol-2, to value 
crude octanol-2. See id. 

Commerce discussed its reason for selecting the Indian value for octa- 
nol-2, i.e., the similar molecular formulae. It also discussed why it re- 
jected Union Camp’s internal cost of octanol-2 based on Commerce’s 
preference for public, published information. Final Results, 62 Fed. 
Reg. at 10,535. Commerce failed to discuss, or apparently consider, how- 
ever, the U.S. value of octanol-2 placed on the record by Dastech or 
Union Camp’s submission regarding an adjustment of that U.S. value to 
reflect that Dastech’s submission reflected the value of refined octa- 
nol-2.° In addition, Commerce’s acknowledgment that “it is not clear 
from the Indian Chemical Weekly whether [respondents’] listed price 
for ‘octanol’ refers to octanol—1, octanol-2, or a combination of the two 
products”, id. at 10,534, eliminates that source as evidence in support of 
Commerce's determination. 


5 Commerce’s statement that “there is no evidence on the record that octanol-2 is sold in [the United States)”, Final 
Results, 62 Fed. Reg. at 10,535, directly contradicts its acknowledgment of a U.S. price of octanol-2 from the Chemical 
Marketing Reporter submitted by Dastech. Jd. at 10,533, 10,534. 
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Commerce admits that “the Department may use values from the 
United States or other countries not at a comparable level of develop- 
ment for individual factors * * * [when] it cannot find those values in a 
comparable economy that produce comparable merchandise.” Final Re 
sults, 62 Fed. Reg. at 10,533. This is in accordance with Commerce’s re- 
culations. See 19 C.FR. § 353.52(b) (1997). Recently, the Court upheld 
Commerce’s decision to use a U.S. value in acase where surrogate values 
from other market economy countries were submitted. Writing Instru 
ment, 984 F. Supp. at 636. In Writing Instrument, Commerce needed a 
surrogate value for Chinese lindenwood. Commerce rejected an Indian 
value and instead used a U.S. value because the U.S. wood was “nearly 
indistinguishable” from the lindenwood even though the Indian wood 
was “quite similar”. Jd. The Court rejected plaintiffs argument that 
“the use of any surrogate prices from the U.S. frustrates the statute 
since the U.S. market economy is not at a level of economic development 
comparable to that of the PRC’s economy * * *.” Jd. The Court found 
that “Commerce’s use of U.S. [surrogate] is consistent with the primary 
objective of the statute [to determine the most accurate dumping mar- 
gins]. * * *” Id. at 687. Thus, Commerce’s failure here to consider the 
other surrogate values placed on the record results in its valuation of oc- 
tanol—2 using the Indian value of octanol—-1 being unsupported by sub- 
stantial evidence on the record. 


C 


COMMERCE’S TREATMENT OF JIANGSU’S SALES WAS REASONABLE AND 
SUPPORTED By SUBSTANTIAL EVIDENCE ON THE RECORD 

Dastech claims that Commerce erred when it assessed the country- 
wide rate to the sales SICC made on behalf of Jiangsu and when it in- 
cluded these sales in its calculation of SICC’s dumping margin. 
According to Dastech, by applying the country-wide rate to these sales, 
Commerce meant to punish SICC and Dastech which violates the reme- 
dial purpose of the statute. Dastech also argues that Commerce’s action 
contravenes Article 5 of the U.S. Constitution because there was no full 
due process hearing before an impartial administrative law judge. For 
the reasons that follow, the Court rejects Dastech’s argument and 
upholds the dumping rate Commerce assigned to those sales and the in- 
clusion of the Jiangsu sales in SICC’s margin. 


1 


THERE IS SUBSTANTIAL EVIDENCE ON THE RECORD THAT THE 
SALES WERE JIANGSU SALES, Not SICC SALES 
Dastech claims that the “transaction between Jiangsu and SICC was 
an internal transaction between two companies located in the NME 
country and, therefore, in light of past Department practice, should be 
disregarded.” Dastech Reply at 4. For support, Dastech cites to Fresh 
Garlic From the People’s Republic of China; Final Results of Antidump- 
ing Duty Administrative Review and Partial Termination of Adminis- 
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trative Review, 62 Fed. Reg. 23,758 (1997). In Fresh Garlic, Commerce 

stated: 
we have interpreted the relevant prices in such a sales situation to 
be the price at which the first party in the chain of distribution who 
had knowledge of the U.S. destination sells the merchandise. How- 
ever, we explained that this practice is restricted with regard to 
NME cases, since we will not base export price on internal transac- 
tions between two companies located in the NME country. 

62 Fed. Reg. at 23,759. 

Contrary to Dastech’s assertions, there is substantial evidence on the 
record that the two sales in question were Jiangsu sales and not SICC 
sales. Even though SICC reported these sales as their own in the ques- 
tionnaire responses, SICC considered these sales to be Jiangsu sales. See 
Aug, 27, 1996 Mem. to Spetrini, Exh. 3 to Dastech’s Brief In Support of 
Its Motion For Jdmt (“Dastech’s Mot.”), at 1-2; see also Feb. 24, 1997 
Mem. to LaRussa, Exh. 4 to Dastech’s Mot., at 1-2. At verification, SICC 
officials presented to Commerce a contract between Jiangsu and SICC. 
See Aug. 26, 1996 Verif. of Sales Questionnaire Response of SICC Mem., 
Exh. 1 to Defendant’s Oppos., at 6 (“Verif. of SICC”). The contract, as 
translated, says that [each party will perform certain services for the 
other party]. Ex. 2 to Defendant’s Oppos., at 3.° An SICC official ex- 
plained to Commerce that “Jiangsu asked SICC to act as its agent be- 
cause Jiangsu had received a higher antidumping duty rate in the 
investigation than had SICC.” Verif. of SICC, Exh. 1 to Defendant’s Op- 
pos., at 7. 

In the Preliminary Results, Commerce stated: “[f]or SICC, at verifica- 
tion we found that certain sales reported as SICC were in fact sales by 
another respondent company, Jiangsu.” 61 Fed. Reg. at 46433. Because 
the contract shows that the Jiangsu asked SICC to sell a specific amount 
of sebacic acid at a specific price, Commerce’s conclusion that the SICC 
sold the merchandise in the United States “at prices and terms set by 
Jiangsu * * *”, Final Results, 62 Fed. Reg. at 10,532, and that, therefore, 
these sales were actually Jiangsu sales is supported by substantial evi- 
dence on the record. 

a 
COMMERCE PROPERLY APPLIED THE COUNTRY-WIDE RATE TO THE 
JIANGSU’S SALES 

In NME administrative reviews, Commerce determines whether an 
exporter is entitled to a separate rate based on an absence of govern- 
ment control. If not, Commerce assigns the country-wide rate to that 
company. Preliminary Results, 61 Fed. Reg. at 46,442. The country-wide 
rate is based on best information available (“BIA”). Commerce is al- 
lowed to use an adverse inference in calculating BIA. See 19 U.S.C. 
§ 1677e(b) (1994). 


6 Although Commerce was not given a contract for one of the two sales at issue, SICC officials told Commerce “that 
observation 10 was also made on behalf of Jiangsu” so that Jiangsu could avoid paying the higher antidumping duty. 
Verif. of SICC, Exh. 1 to Defendant’s Oppos., at 7 
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Here, although Jiangsu participated in the initial investigation, it did 
not respond to the questionnaire issued by Commerce in this adminis- 
trative review. As a result, the Court upholds Commerce’s decision that 
Jiangsu was not entitled to a separate rate and its assessment of the 
country-wide rate to Jiangsu. Further, because there is substantial evi- 
dence on the record that the sales made by SICC on behalf of Jiangsu 
were in fact Jiangsu sales, as discussed above, the Court finds that Com- 
merce appropriately valued them using the country-wide rate. 

3 
COMMERCE’S ASSESSMENT OF THE JIANGSU RATE To THE Two 
SALES AND THEIR INCLUSION IN SICC’s THE MARGIN Is Not A PENALTY 

Administrative reviews establish the assessment rate for entries dur- 
ing the period of review and the deposit rate for future entries. 19 U.S.C. 
§ 1675(a)(1) (1994). Commerce assesses antidumping duties on an im- 
porter-specific basis. Antidumping Duties; Countervailing Duties, 62 
Fed. Reg. 27,296, 27,302 (May 17, 1997). 

In C.J. Tower & Sons v. United States, 21 C.C.PA. 417, 71 F.2d 438 
(1934), it was stated: 


we cannot escape the conviction that the expressed purpose of Con- 

gress, in the Anti-Dumping Act of 1921, was to impose not a penalty, 
but an amount of duty sufficient to equalize competitive conditions 
between the exporter and American industries affected * * *. It fol- 
lows that the Anti-Dumping Act of 1921 is not repugnant tothe pro- 
visions of said Amendment 5 [to the U.S. Constitution], as denying 
to the importer due process of law. * * * 


Id. at 427; 71 F.2d at 445-46. “Dumping duties are not penal in nature, 
but are ‘additional duties’ to equalize competitive conditions between 
the exporter and [affected U.S. industries].” Imbert Imports, Inc. v. 
United States, 67 Cust. Ct. 569, 576 n. 10, 331 F Supp. 1400, 1406 n. 10 
(1971), aff'd, 60 C.C.PA. 123, 475 F.2d 1189 (1973). The purpose of the 
statute, then, is solely remedial. Chaparral Steel Co. v. United States, 
901 F.2d 1097, 1103-04 (Fed. Cir. 1990). 

Dastech argues that Commerce’s calculation of SICC’s margin is a pe- 
nalty. According to Dastech, Commerce’s actions are contrary to the an- 
tidumping statute because the statute does not give Commerce the 
authority to impose a penalty. Dastech points to the amount of money it 
will have to pay as a result of Commerce’s calculation in support of its 
argument that this is a penalty. 

In the Final Results, Commerce stated: 


[ojur use of the rate of 243 percent was not punitive. Because these 
are Jiangsu sales, we applied the rate that Jiangsu would have re- 
ceived on the sales to the United States. That the rate is 243 percent 
is reflective only of Jiangsu’s failure to respond to the Department’s 
questionnaire and the Department’s application of the country- 

wide rate to Jiangsu is consistent with its normal practice * * * 

SICC knowingly engaged in sales to the United States of another 
respondent’s material, according to statements by SICC at verifica- 
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tion, as an attempt to assist Jiangsu in avoiding posting of Jiangsu’s 
higher antidumping duty cash deposits. Therefore, it is appropriate 
and consistent with the remedial nature of the statute, to apply the 
Jiangsu rate to these transactions in calculating SICC’s rate. 
SICC’s margin should reflect any dumping on sales in which it is the 
exporter of record. 

62 Fed. Reg. at 10,532. 

The Court will not consider Commerce’s calculation of a dumping 
margin to be a penalty simply because the margin is large. So long as 
Commerce’s methodology is reasonable and its actions are supported by 
substantial evidence on the record, the Court will uphold Commerce’s 
determination. Ceramica Regiomontana, S.A., 10 CIT at 404-5, 636 F 
Supp. at 966.’ Here, Commerce reasonably applied the country-wide 
rate to the Jiangsu sales because of the evidence on the record that the 
sales were Jiangsu sales and Jiangsu did not respond to the questionn- 
aire. The inclusion of the Jiangsu sales in the dumping margin Com- 
merce calculated for SICC was also reasonable because SICC was the 
exporter of record. That the result was a significant sum of money does 
not convert Commerce’s action into a penalty. 

Finally, the Court rejects Dastech’s claim that the amount of the anti- 
dumping duties assessed by Commerce implicate the Due Process 
Clause of the United States’ Constitution because they could force the 
U.S. importer into bankruptcy. The U.S. importer claims that it has lib- 
erty and property interests in its right to stay in business. However, the 


for in the antidumping statute. The record reflects that the U.S. import- 
er actively participated in the administrative review and was allowed to 
submit information to Commerce as well as present its arguments 
through case briefs and hearings. In addition, because Commerce’s ac- 
tions were supported by substantial evidence on the record and in accor- 
dance with law, the Court finds that the U.S. importer received all the 
procedural protections due to it. 


IV 
CONCLUSION 

For the foregoing reasons, this matter is remanded to Commerce with 
instructions that Commerce value octanol-2 based on an appropriate 
cost of crude octanol-2, which may be the U.S. cost but which may not be 
based solely on similar molecular structure without any additional evi- 
dence, and then recalculate the by-product/co-product determination 
with the correct value. Defendant-Intervenors’ Motion For Judgment 
Upon Its Agency Record is denied. 


‘ The U.S. importer, Dastech International, Inc., claims that “there is subst il evidence on the re 
vestigation that Dastech [International, Inc.] bought the sebacic acid from SICC with the 

the exporter of record and could sell the sebacic acid at the 43% dumping margin.” Dastec 
expectations of the U.S. importer are irrelevant in setting adumping margin. When a U.S. importe 
company that is subject to an antidumping duty order, the importer must realize that the dumpir 

to its benefit or detriment 
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OPINION 

MUSGRAVE, Senior Judge: Plaintiff La Perla Fashions, Inc. (“La Perla” 
or “LPF’”) brings this action to contest the valuation made by the United 
States Customs Service (“Customs”) on imports of three styles of 
women’s apparel. In this three-tiered transaction, La Perla imported 
merchandise from its parent company, Gruppo La Perla, S.p.A. of Bolo- 
gna, Italy (“GLP”), and resold the merchandise to retailers in the 
United States. Customs valued the subject merchandise based on the 
price paid by the U.S. customers of La Perla. La Perla contends that the 
correct transaction value is the price between La Perla and its related 
supplier GLP. The Court has jurisdiction over this action under 28 
U.S.C. § 1581(a) and finds that Customs correctly valued the subject 
merchandise pursuant to 19 U.S.C. § 1401a on the basis of La Perla’s sel- 
ling prices to its customers in the United States. 


BACKGROUND 

The subject merchandise is comprised of three styles of women’s ap- 
parel imported and distributed by La Perla in 1995. La Perla imports 
swimwear, foundation garments, lingerie, sleepwear and ready to wear 
from its supplier, a related company, GLP. The three garments at issue 
were manufactured by the MB International division of GLP identified 
as Valmy, a top, Kappa, a bodystocking, and Arquette, a dress. Before 
1991, GLP sold apparel directly to U.S. buyers through sales agents. La 
Perla was activated as a New York corporation in 1991 and became the 
wholesale distributor for GLP although GLP continued to sell garments 
directly to U.S. customers and employed sales agents after La Perla was 
activated. The terms of sale between La Perla and GLP was ex-works, 
plus insurance. The terms of sale between La Perla and its U.S. custom- 
ers were delivered at customer’s premises, duty-paid. 

Customs appraised the importation of the three styles of garments 
based on the transaction value (“TV”) of the prices between La Perla 
and its U.S. customers, less the amounts deducted for international 
freight, insurance, Customs duties and various other minor charges. La 
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Perla requested a ruling on Customs’ appraisal contending that the cor- 
rect transaction value should be based on the prices that GLP charged 
La Perla. Customs audited the entries at issue and concluded in HQ 
544957, dated April 7, 1995, and HQ 545991, dated June 15, 1995, that 
there was no bona fide sale between GLP and La Perla and affirmed Cus- 
toms’ transaction values based on the price La Perla charged its U.S. 
customers. La Perla subsequently brought this action maintaining that 
the transactions between GLP and La Perla were bona fide sales at fair 
prices that approximated statutory test values of deductive value 
(“DV”) and constructed value (“CV”). La Perla further asserts that the 
sales made to its U.S. customers were domestic sales which would negate 
transaction value based on the transaction from GLP to La Perla. 


STANDARD OF REVIEW 

Under 28 U.S.C. § 2639(a)(1), Customs’ decision is “presumed to be 
correct” and the “burden of proving otherwise shall rest upon the party 
challenging such decision.” ! However, recent decisions from the Court 
of Appeals for Federal Circuit (“CAFC”) have ruled that the presump- 
tion of correctness applies solely to factual questions and that this 
Court’s duty is to find the correct result. The duty of the Court to find 
the correct result in a valuation case stems from both legislative and ju- 
dicial sources. The CAFC recently found that “the trial court * * * must 
consider whether the government’s classification is correct, both inde- 
pendently and in comparison with the importer’s alternative. 
(T]he court’s duty is to find the correct result, by whatever procedure is 
best suited to the case at hand.” Jarvis Clark Co. v. United States, 2 Fed. 
Cir. (T) 70, 75, 733 F2d 873, 878 (1984). Pursuant to the statute, “[ilfthe 
Court of International Trade is unable to determine the correct decision 
on the basis of the evidence presented in any civil action, the court may 
order a retrial or rehearing for all purposes, or may order such further 
administrative or adjudicative procedures as the court considers neces- 
sary to enable it to reach the correct decision.” 28 U.S.C. § 2643(b).? The 
Court reviews this case de novo in order to determine the questions of: 
(1) the influence of the related parties on sales price; (2) which transac- 
tion was appropriate to value the subject merchandise; and (3) the role 
of deductive and computed value calculations in determining the correct 
valuation of the merchandise. 


DISCUSSION 
Importers and foreign manufacturers have an interest in lowering 
the overall duties placed on merchandise upon importation. One meth- 
od of lowering import duties is to reduce the invoice price on the subject 
merchandise. When merchandise is sold between unrelated parties, an 


128 U.S.C. § 2639(a)(1) (1994 


2 See Goodman Mfg., Inc. v. United Stat 13 Fe i 9 F.3d 505, 508 (1995 
tion of correctness attaches only to ana é ee 

Gr (Bs, 112 F3rd 481, 1997 ues ar’ i e! I 
the administrative deference standard promulgated in Chevron U.S.A. Inc Natural Resources Defense Counci 
467 U.S. 837 (1984 
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ngth price is agreed upon, reflecting pressures of market forces, 
rice that is declared to Customs upon importation. When 
‘is imported from a related party, however, market forces 
are absent from pricing. Related parties have the ability and opportuni- 
) lower the prices charged to the related importer which proportion- 
] 
A 


} } ‘< , 
reauces the associate 


ty te 
I] import duties that are imposed as a 
» value of the imported merchandise. When the related 
U.S. customers, a three-tiered transaction is created. 
ofits made by the exporter on the subject merchandise are un- 
n a three-tiered transaction since the related importer resells 
the open market ing to the exporter any loss of revenue from 
.d-price sale to the importer. This ability and opportunity of 

import duty evasion motivated Congress to enact protective legislation 


import 


> -aAcealica 
€ ¢ il 


»t : 
ectea 


and to direct Customs to closely scrutinize related party transfer pric- 
On the other hand, Congress, cognizant of the public policy of foster- 
ing trade, provided for means by which related parties could prove that 


> ] ] 1 4 1+} 
heir transier pricing adequately reflected t! 


the equivalent of or at least a 
reasonable approximation of arm’s length transactions resulting from 
the pressures of market forces. Congress enacted the valuation statute 
to control the methodology Customs employs in determining the basis of 
valuing imported merchandise. Congress was aware of the competing 
interests when it drafted the valuation statute. Congress wanted to pro- 
tect Customs’ legitimate income from imports but not at the expense of 
proper trading relationships. See 102 Cong. Rec. $13256-302 (daily ed. 
July 18, 1956) and 8. Rep. No. 96-249, at 114-23 (1979), reprinted in 
1979 U.S.C.C.A.N. 381 at 500-509. The Court recognizes the tension in- 
herent in the valuation statute as well as the underlying interests in- 
volved in its etymology and finds that Customs correctly valued the 
subject merchandise on the transaction value between La Perla and its 


U.S. customers for the reasons that follow. 


I. Related Party Transaction Value 
Customs is directed to value imported merchandise based on 19 U.S.C. 
1401a. The statute reads 
§$ 1401a. Value 
(a) Generally 

(1) Except as otherwise specifically provided for in this 
chapter, imported merchandise shall be appraised, for the 
purposes of this chapter, on the basis of the following: 


(A) The transaction value provided for under (b) of this 
section. 


(b) Transaction value of the imported merchandise 
(1) The transaction value of imported merchandise is the 
price actually paid or payable for the merchandise when 
sold for exportation to the United States, * * * 
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19 U.S.C. § 1401a (1988). Related party transfers are covered under 19 
U.S.C. § 1401a(b)(2) which provides: 
(A) The transaction value of imported merchandise determined un- 


der paragraph (1) shall be the appraised value of that merchandise 
for the purposes o 


f this chapter only if— 


(iv) the buyer and seller are not related, or the buyer and seller 
are related but the transaction value is acceptable, for pur- 
poses of this subsection, under subparagraph (B). 
(B) The transaction value between a related buyer and seller is ac- 
ceptable for the purposes of this subsection if an examination of the 
circumstances of the sale of the imported merchandise indicates 
that the relationship between such buyer and seller did not influ- 
ence the price actually paid or payable; or if the transaction value of 
the imported merchandise closely approximates- 
(i) the transaction value of identical merchandise, or of similar 
merchandise, in sales to unrelated buyers in the United States; 
or 
(ii) the deductive value or computed value for identical mer- 
chandise or similar merchandise; 
but only if each value referred to in clause (i) or (ii) that is used for 
comparison relates to merchandise that was exported to the United 
States at or about the same time as the imported merchandise. 
19 U.S.C. § 1401a(b)(2) (1988). The statute directs Customs to value the 
merchandise at the price paid or payable, a bona fide sale, unless the 
transfer is between related parties where the relationship affected the 
price. When it is found that the buyer and seller are related parties, the 
statue next calls for valuation based on a transaction value of the trans- 
fer if it closely approximates the transfer price of identical or similar 
merchandise to unrelated buyers in the U.S. or deductive or computed 
value. The first question for the Court then is whether the transaction 
between GLP and La Perla was a bona fide sale reflecting an arm’s 
length agreement or was the transfer price affected by their relation- 
ship. 

La Perla first claims that the correct basis for transaction value is the 
sales between GLP and La Perla under § 1401a(b)(1) since the “transac- 
tions between GLP and [La Perla] were bona fide sales.” Pl.’s Post-Trial 
Br. (“Pl.’s Br.”) at 18. As evidence of bona fide sales reflecting arm’s 
length purchasing, La Perla asserts that it is responsible for its own 
bank accounts, accounting and financial records, resale pricing nego- 
tiating authority, inventory, risk of non-payment by customers, risk of 
loss and the authority to accept orders without approval. Pl.’s Br. at 
20-23. 

Customs valued the subject merchandise based on the sale between 
La Perla and its U.S. customers. Customs rejected the price between 
GLP to La Perla since it was affected by their close relationship and, 
therefore, “irreparably negate[d] a TV.” Def.’s Post-Trial Br. (Def.’s 
Br.”) at 25. Customs asserts that under the stipulation of facts, where La 
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Perla and Customs agreed that the “relationship between [La Perla] and 
GLP and the circumstances of sale between them, affected the prices be- 
tween them,” La ae is precluded from utilizing the transaction value 
under § 1401a(b)(1) between the parties as a basis for valuation. Def.’ 
Br. at 24 
( ‘ustoms and La Perla argue exhaustively on the agency relationship 
between GLP and La Perla but the Court finds that the stipulation takes 
the related party transfer gaa of the realm of § 1401a(b)(1) and into 
the relate d party provision under § 1401a(b)(2)(B). The key to the reso- 
lution of valuation issues inv olving related parties is establishing an 
objective market-based price of the subject merchandise. The deter- 
mination that an agency relationship exists only answers the first re- 
quirement of the statute, as transaction value can properly be utilized 
between related parties if the relationship does not affect the transfer 
price. The Court recognizes that the statute emphasizes the focus on the 
transfer price, not the presence of an agency relationship. Once La Perla 
stipulated that the transfer price was affected by their relationship with 
GLP its burden is to prove approximate value under § 1401a (b)(2)(B). 
La Perla cites Dorf International, Inc. v. United States, 61 Cust. Ct. 
604 (1968) and Service Afloat, Inc. v. United States, 68 Cust. Ct. 225 
(1972 2) as distinguishable from the instant case with respect to agency. 
.’s Br. at 22-24. In these two cases, the court found that the parent 
cna exerted nearly complete control over the related importer re- 
sulting in the court finding that an agency relationship existed. La Perla 
confuses the focus of the valuation statute. The Court reiterates that the 
locus of valuing imported merchandise is predicated on the price of the 
same or similar merchandise that is negotiated at arm’s length reflect- 
ing market-based influences and does not rely on a finding of agency. 
Even though La Perla provided evidence that business decisions were 
made independent of the influence exerted by GLP the Court finds that 
an agency relationship exists nonetheless due to the stipulation that the 
relationship between GLP and La Perla affected the transfer price. 
Since GLP and La Perla are related parties and the transfer price was 
affected by their relationship, the Court finds that transaction value un- 
der § 1401a(b)(1) is inapplicable. At trial, La Perla did not provide evi- 
dence, such as volume discounts or reduced expenses, that would 
account for the price discrepancy between the related parties. La Perla 
cites many factual similarities with the importer in another valuation 
case involving a three-tiered transaction, J. L. Wood v. United States, 62 
CCPA 25, 505 F.2d 1400 (1974), where the court found that the goods 
were correctly valued at the price between the related parties. Pl.’s Br. at 
18-20. As the Court found in VWP of America, Inc. v. United States, 21 
CIT , 980 F Supp. 1280 (1997), “[t]he glaring difference between 
the two cases is that the parent company in Wood sold the subject mer- 


3 Agreed Stipulation of Fact, Jan. 28, 1997 
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the Court finds that this pr ice fairly reflects the market price « 
subject merchandise. As the court in Wood stated: 


e have all necessary market evidence, since Carter 
f . 4 "Tt ) -alae > rT in the TInited 
for export to selected purchaser S in the United 
, Inc., and the OEMs. The price to the OEMs and to 
,is the same. Because the OEMs are unrelated to Carter 


A 


varter, Inc , further proof of what price the merchandise is 


command in the market is not needed. We join the trial court 
aying: “What tiekta r proof is there of the price fairly reflectir 
narket value when sales are made to other unrelated Uni 
States concerns at the same basic price 


J. L. Wood v. United States, 62 CCPA at 33, 505 F2d at 1406 (citat 
omitted). The same situation present in Wood is operative in the inst 
case. This evidence leads the Court to find that the transactions between 
La Perla and its U.S. customers best reflects the market-based v 
the subject merchandise since they closely approximate the sales from 
GLP to unrelated third parties in the U.S. 

La Perla claims that the sales to its U.S. customers “have all the indi- 
cia of U.S. sales contracts” precluding a finding that this transaction 
would qualify as a sale for exportation into the U.S. under the statute 
P].’s Br. at 38. To support this assertion, La Perla cites United States 1 
Massce & Co., 21 C.C.PA. 54 (1933), a similar case involving a three- 
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tiered transaction where the court found that “where offers of sale, 
agreements to sell, and sales are all made in the United States, and none 
in a foreign country, there cannot be an export value of the exported 
merchandise involved in such transactions, * * *” Jd. at 60. La Perlaalso 
directs the Court to the holding in Orbisphere Corp. v. United States, 13 
CIT 866, 726 F. Supp. 1344 (1989), involving another three-tiered trans- 
action where the Court found that the transaction between the importer 
and its U.S. customers qualified for a domestic sale and not a sale for ex- 
portation. Pl.’s Br. at 39. 

The courts found two bona fide sales involved in the three-tiered 
transactions in both Massce and Orbisphere. In the instant case, howev- 
er, the Court finds that there is only one bona fide transaction: the sale 
between La Perla and its U.S. customers. Transaction value cannot be 
based on a transaction that is found not to be a bona fide sale. Therefore, 
the Court finds that transaction value can only be based on La Perla’s 
price charged to its U.S. customers. 


II. Deductive and Computed Value 


La Perla argues that deductive and computed value of the subject 
merchandise closely approximates the transaction value between GLP 
and La Perla satisfying § 1401a (b)(2). Pl.’s Br. at 25-37. La Perla pro- 
vided witnesses who testified that the computed value for the garments 
in question were calculated “in accordance with the statute directly 
from the audited accounting records of GLP” Id. at 26. In addition, La 
Perla maintains that the accounting records used for the computed val- 
ue analysis were kept in accordance with Italian law and generally ac- 
cepted accounting principles (“GAAP”) in Italy. Id. at 27. La Perla 
maintains that “[s]ince the computed value statement was prepared in 
accordance with generally accepted accounting principles, it cannot be 
rejected by the government merely because the government might have 
chosen different allocation methods * * * [m]oreover, this Court need 
not exclude this evidence from consideration merely because it was not 
created exactly as Customs would have liked.” Id. 

Similarly, La Perla introduced deductive values for the three gar- 
ments that they claim closely approximate the transfer prices from GLP 
to La Perla. Jd. at 32. La Perla reiterated that the figures used in prepar- 
ing the deductive values were “in accordance with generally accepted ac- 
counting principles, [and] cannot be rejected by the government merely 
because the government might have chosen different allocation meth- 
ods.” Id. at 35. 

Customs argues that the computed and deductive values submitted 
by La Perla were not acceptable because the evidence presented was in- 
admissible. Specifically, Customs claims that the evidence was inadmis- 
sible because it represented summaries or summaries of summaries 
that were not verifiable by a Customs auditor. Def.’s Br. at 31. In fact, 
Customs stated that their auditor 


could not verify the bases for virtually all of the critical factual in- 
formation relating to [La Perla’s] proposed CV comparisons, and 
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unequivocally testified that in his experience there have been occa- 
sions where information submitted based upon a companies [sic] 
summaries of business records and financial statements were erro- 
neous and understatements of value, even though the basic docu- 
ments were audited business records of the company. 


Id. 


Finally, Customs contends that La Perla “failed to prove the existence 
of a DV or CV for identical or similar merchandise, as contemplated by 
the statute and decisions of the courts involving materially identical 
statutory provisions.” Def.’s Br. at 26. Customs claims that any com- 
puted or deductive value calculations that are based on the transaction 
between related parties are void under the statute based on the ae 
that the values are inherently flawed. Customs cites to § 1404a(h)( 
and (3) for the proposition that the statute 


contemplate|s] that: (a) where the price between the parties was af- 
fected by the relationship, and a DV or CV comparison must be 
made, in the first instance one must use the DV or CV for identical 
or similar merchandise that is manufactured by the same manufac- 
turer that made the importations, but which is made up of elements 
that are not prejudiced because of the relationship—involving sales 
to unrelated parties; (b) if there is no DV or CV for that type of mer- 
chandise then one looks to the DV or CV of that type of merchan- 
dise, but which is manufactured by another person in the same 
country of exportation. 
Id. at 27, n.10. 

The Court finds that its examination of the transactions in the trial 
record provide the objective, market-based price of the subject merchan- 
dise upon which this opinion is based. The computed and deductive val- 
ues submitted by La Perla exposed the dangers of utilizing unverified 
deductive and computed values to value merchandise. First, as the 
Court held in VWP “value comparisons using allocations of costs veri- 
fied and in compliance with GAAP do not necessarily provide the Court 
with accurate information with respect to the import statute in the 
US.” VWP of America, Inc. v. United States, 21 CIT ,___» 980 F. 
Supp. 1280, 1288 (1997). La Perla’s use of cost information derived from 
audited records does not provide the Court with inherently accurate in- 
formation. The purpose behind Customs’ verification procedures is to 
ensure that an accurate computed and deductive value calculation is 
formulated. The Court agrees with Customs that La Perla’s failure to 
provide the records that laid the foundation for the summaries present- 
ed at trial prevents a verification of La Perla’s computed and deductive 
value calculations. Without a verifiable record, Customs was correct in 
rejecting La Perla’s computed and deductive value formulations. The 
Court rejects La Perla’s computed and deductive value calculations be- 
cause of their lack of reliability, not their form. 

Second, as a practical matter, La Perla’s failure to provide the sup- 
porting information raises the specter that they are withholding in- 
formation. It is clear from the record that Customs persistently 
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requested the underlying records that were used to compile the com- 
puted and deductive values prepared by La Perla. The reluctance of La 
Perla to provide this information casts doubt as to what that record con- 
tained. Ifthere were no discrepancies in the underlying records, it would 
seem that La Perla would have been more forthcoming in furnishing 
them to Customs and the Court. 

Finally, the Court finds that there is no support in the statute for Cus- 
toms’ contention that computed and deductive value calculations must 
be derived from an unrelated manufacturer or exporter. The Court can 
envisage scenarios where a manufacturer sells unique merchandise toa 
single related importer in the U.S. In this situation there would be no 
comparable unrelated third party transfer with which to compare cost 
information. Customs wishfully reads into the statute a condition for 
comparison to unrelated party sales from exporter to importer where 
there is none. Customs should have instead focused its scrutiny on the 


( 

the price between GLP and La Perla. It is this comparison that the Court 
finds provides the requisite market-based price upon which the correct 
valuation is based 


CONCLUSION 
For the foregoing reasons, the Court finds that the subject entries of 
garments were correctly valued on the price between La Perla and its 
customers in the United States. Accordingly, judgment is entered for the 
defendant and this case is dismissed 


(Slip Op. 98-51) 
FABIL MANUFACTURING CORP, PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 90-06—00268 


(Dated April 21, 1998) 


ORDER 

MusGRAvVE, Senior Judge: Upon reading plaintiff's motion for summa- 
ry judgment, defendant’s cross-motion for summary judgment, plain- 
tiffs reply and defendant’s response, it is hereby 

ORDERED that plaintiff's motion for summary judgment and defen- 
dant’s cross-motion for summary judgment are denied, and it is further 

ORDERED that trial will be held to determine the genuine issues of ma- 
terial facts that remain in dispute at a date to be determined by the 


Court upon recommendations agreed to by both parties and to be sub- 
mitted to the Court by June 12, 1998. 
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UNITED STATES, PLAINTIFF v. JOSEPH ALMANY, D/B/A J.A. IMPORTS, 
DAVID JORDAN, INC., AND FAR WEST INSURANCE CO., DEFENDANTS 


FAR WEST INSURANCE CO., CROSS-CLAIMANT v. JOSEPH ALMANY, D/B/A 
J.A. IMPORTS, AND DAVID JORDAN, INC., CROSS-DEFENDANTS 


Court No. 96-02-00384 
(Dated April 21, 1998) 


ORDER 


MusGRaVE, Senior Judge: Upon consideration of defendant Joseph 
Almany’s motion for recusal, motion for dismissal for failure to prose- 
cute, motion for reconsideration, and motion for summary judgement, 
the Court finds defendant’s motions to be spurious and the accusations 
contained therein to be scandalous, in that they were presented to the 
Court for improper and frivolous purposes, and it is hereby 

ORDERED that defendant Joseph Almany shall appear before this 
Court in order to show cause why he should not be held in contempt of 
this Court pursuant to USCIT R. 11, and it is further 

ORDERED that this appearance shall be scheduled for 10:00 a.m. on the 
morning of June 5, 1998, in courtroom Two at the United States Court 
of International Trade, One Federal Plaza, New York, New York, and it 
is further 

ORDERED that failure to appear at the scheduled time shall result in 
the imposition of sanctions, including but not limited to monetary sanc- 
tions, against defendant Joseph Almany pursuant to USCIT R. 11. 


(Slip Op. 98-53) 
UNITED STATES, PLAINTIFF v. MENARD, INC., DEFENDANT 
Court No. 89-05-00238 
(Dated April 22, 1998) 


OPINION AND JUDGMENT ON REMAND 


WATSON, Senior Judge: This is a decision on remand of a penalty case 
from the Court of Appeals for the Federal Circuit. This court has been 
instructed to assess unpaid duties and reevaluate its penalty determina- 
tion in light of its previous findings on mitigation of the penalty. 

In United States v. Menard, Inc., 838 F. Supp. 615 (1993) this court 
awarded the government a civil penalty in the amount of $53,215.30, 
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terest, for negligent violations of 19 U.S.C. § 1592 by Menard. 
amount was equal to the amount of duties of which the govern- 

en deprived by Menard’s negligence 
This court said nothing about the actual unpaid duties, leading the 
appellate court to note that “we are unable to ascertain whether the 
t intended to award total damages equal to the unpaid duties 
s a civil penalty of like amount ($106,430,60) or equal to only the un- 


f $53 2] ).30 with no additional amount as a penalty.” 

This court now clarifies its original opin clea Ga eueia ta the amount of 

30 was intended to bea penalty to be paid by Menard in addition 

nt of the unpaid duties. In other words, the aes should 

he amount of $106,430.60. Upon review of the matter, this 

inds that it overlooked the necessity of making plain its assump- 

»f the underlying unpaid duties would also be requ 

the mitigating factors the court adheres to its 

hey justify a penalty of $53,215.30 and no more than 

ndant makes a complex new argument that no penalty should be 

imposed on Menard for what this court previously called its “private 

method of cece a lower value on entries of merchandise in order to 

allowance for past duties paid on defective merchandise.” 

ecard: 838 Fed. Supp. at 616. Defendant argues that Menar 

could not have received duty refunds on duty paid on defective merchan- 

dise by filing claims for them because the government anaes not followed 

the procedures mandated by law with respect to such claims. This and 

iis action. The opi nion in 

Menard found only that the law provided a procedure for obtaining re- 

funds toler tee paid for defective merchandise. It did not concern itself 

the details of that procec dure, and it certainly will not use this 

remand to judge the ¢ ae s conduct in that area. Moreover, this 

isa matter w hich has been subsequently dealt with in great detail by the 

appellate court in Samsung aig alagir s America, Inc. v. United States 

106 F.2d 376 (Fed. Cir. 1997). It is also apparently involved in other 
pending f proceedit ngs. 

Th . court in Menard was determining mitigating factors in a penalty 
case. The thrust of the finding in Menard was that the . meth- 
od of Menard was negligent but was mitigated by proof of Menard’s in- 
experience, clean record, reliance on a broker’s advice, contrition and 
determination to exercise due care in the future. The court finds no rea- 
son to alter its conclusions on those points. Accordingly, defendant’s ar- 
gument for elimination or reduction of the penalty is rejected. 

Judgment will be entered for plaintiff in the amount of $106,430.60 
plus interest on the total from the date of the original judgment. 


»+ 
h 
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related arguments, are outside the scope of t 
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(Ship Op. 98-54) 
AVENUES IN LEATHER, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-12-00794 


[Plaintiff's motion for summary judgment is denied; defendant’s cross-motion for sum- 
mary judgment is granted. | 


(Dated April 24, 1998) 


APPEARANCES: 

Fitch, King and Caffentzis (James Caffentzis, Esq.) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office; Amy M. Rubin, Commercial Litigation Branch, Civil Di- 
vision, Department of Justice; Mark G. Nackman, Office of the Assistant Chief Counsel, 
U.S. Customs Service, for defendant. 


OPINION AND ORDER 
INTRODUCTION 

NEWMAN, Senior Judge: The issue presented concerns the proper tar- 
iff classification and rate of duty to be assessed by the United States Cus- 
toms Service (“Customs”) on merchandise described by the plaintiff as 
“folios” and imported during 1993. Plaintiff brings this “test case” chal- 
lenging Customs’ classification of the folios upon liquidation of the en- 
tries. Jurisdiction is predicated on 28 U.S.C. § 1581(a), and, therefore, 
Customs’ classification is subject to de novo review by this court in ac- 
cordance with 28 U.S.C. § 2640. Currently before the court are cross-mo- 
tions for summary judgment. 

Customs classified the merchandise in question under subheading 
4202.11.00 of the Harmonized Tariff Schedule of the United States 
(“HTSUS”), and assessed duty at the rate of eight per centum ad valo- 
rem. Subheading 4202.11.00 provides: 


4202 Trunks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels, spectacle cases, binocular cases, 
camera cases, musical instrument cases, gun cases, hol- 
sters and similar containers; traveling bags, toiletry 
bags, knapsacks and back packs, handbags, shopping 
bags, wallets, purses, map cases, cigarette cases, tobac- 
co pouches, tool bags, sports bags, bottle cases, jewelry 
boxes, powder cases, cutlery cases and similar contain- 
ers, of leather or of composite leather, of sheeting of 
plastics, of textile materials, of vulcanized fiber, or of 
paperboard, or wholly or mainly covered with such ma- 
terials or with paper: 

Trunks, suitcases, vanity cases, attache cases, 
briefcases, school satchels and similar containers: 

4202.11.00 With outer surface of leather, of composition 

leather, or of patent leather 8% 


In support of Customs’ classification, defendant maintains that the im- 
ported articles are ejusdem generis with the exemplar items listed under 
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Heading 4202 because they share the same common characteristics and 
purpose of the exemplar items. 

Plaintiff, however, asserts that the imported goods are properly duti- 
able under Chapter 48 at the rate of four percentum ad valorem under 
subheading 4820.10.20 of the HTSUS, because they are actually diaries 
or personal organizers used for time management. Subheading 
4820.10.20 reads: 


4820 Registers, account books, notebooks, order books, re- 
ceipt books, letter pads, memorandum pads, diaries 
and similar articles, exercise books, blotting pads, 
binders (looseleaf or other), folders, file covers, man- 
ifold business forms, interleaved carbon sets and other 
articles of stationery, of paper or paperboard; albums 
for samples or for collections and book covers (includ- 
ing cover boards and book jackets) of paper or paper- 
board: 

4820.10 Registers, account books, notebooks, order books, 

receipt books, letter pads and similar articles: 

4820.10.20 Diaries, notebooks and address books, bound; 

memorandum pads letter pads and similar ar- 

ticles 

Alternatively, plaintiff claims classification under subheading 
4820.10.20 invoking the General Rules of Interpretation, GRI 3(b), and 
contending that the essential merchandise is prima facie classifiable un- 
der both competing provisions, but that the essential character of the 
imported goods is imparted by their planner-like features. As a further 
alternative argument, plaintiff posits that in the event that GRI 3(b) is 
inapplicable to the classification of the goods, then under GRI 3(c) the 
articles must be classified under the heading that occurs last in numeri- 
cal order among those headings which equally merit consideration. De- 
fendant responds that classification under Chapter 48 is precluded by 
Chapter Note 1(g) which requires that articles which can be classified 
under Heading 4202 must be excluded from classification under Chap- 
ter 48. Therefore, it is unnecessary to reach the arguments posed under 


GRI 3. In any event, the government argues, Customs’ classification 
was also correct under GRI 3. 


THE Facts 

There is no genuine dispute as to the following material facts. 

1. The disputed merchandise consists of four kinds of leather cases or 
folios incorporating a three ring looseleaf binder mechanism, represen- 
tative samples of which have been identified as Defendant’s Exhibits E, 
G, H and I. 

2. Defendant’s Exhibit E (Style 3345) is marketed by plaintiff as part 
of its “Pro-Folio” line. Exhibit E consists of a zippered case holding an 
8% by 11 inch lined notepad. This exhibit also features two retractable 
padded handles and a zipper closure extending around three sides. The 
exterior is of a nappa leather and the interior is of a different leather 
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material. When closed, the article measures 14/2 inches by 11 inches by 
3 inches. The interior of the article is fitted with a variety of pockets and 
compartments. An expandable two compartment folio section is secured 
by double snap tabs and covers all of one interior side of the case. The 
front interior panel of the folio is fitted with three pen compartments, a 
zippered utility pocket and two pockets with hook and loop flap closures. 
The zippered pocket and one hook and loop pocket measure 6 inches 
wide by 4 inches deep. The second hook and loop pocket measures 3/1 
inches wide by 4 inches deep. The smaller hook and loop pocket is of the 
kind intended to contain a standard 3’ inch floppy disk. The opposite 
interior side of the case is fitted with a slot containing a standard 8% 
inch by 11 inch lined writing pad. The interior center portion, the spine, 
is fitted with a permanent three ring binder mechanism. The exterior 
sides of the article each contain an open pocket which is the full size 
(height and width) of the case. The notepad is bound at the top with sta- 
ples, adhesive and paper binding. The left edge is perforated with three 
holes in a manner that allows the pages to be removed from the pad and 
placed on the rings of the binder. The pad has a plasticized paper cover 
and the interior of the pad cover is imprinted with a three year calendar. 
The case contains no other paper inserts. 

3. Defendant’s Exhibits G, H and I (Styles 3343, 3345 and 3349) are 
each identified as part of plaintiff's “Present-O-Folio” line. Except for 
variations in color and the exterior leather material, the three articles 
are practically identical. Each case measures 10% inches by 13% inches 
by 1% inches and has a zipper closure which extends around three sides. 
The exterior is either a natural leather or a plastic coated leather mater- 
ial. The interior is either leather or imitation leather. The interior is 
fitted with various pockets and compartments. One side has an accor- 
dion folio section on the interior which has two compartments and two 
gussets and is the full size of one side of the case. This folio section is 
large enough to contain small books or newspapers. The front panel of 
the folio is fitted with two pen/pencil holders, two pockets, each having a 
hook and loop flap closure and designed to hold 3% inch floppy disks or 
other small articles, a pocket for business cards, and a zippered utility 
security pocket which measures 10 inches wide by 5% inches deep. This 
fitted front panel is similar to those frequently found in briefcases, at- 
tache cases, and other executive business cases. The opposite interior 
side is fitted with a slot designed to contain a standard 8'2 by 11 inch 
pad. Exhibit H has additional slots under and horizontal to the pad slot 
and under the opposite folio section. These slots are intended to hold the 
removable plastic covered binder which slides into the case so that the 
spine of the binder runs along the spine of the case. Exhibits G and I do 
not have the removable binder, but instead the binder assembly is sewn 
into the spine of the case. The exterior sides of all of these cases are fitted 
with an open pocket which measures the full size, height and width of 
the side of the case. Each of these articles has a leather padded carrying 
handle fitted to the exterior spine. Each case has a writing pad inside, 
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like exhibit E, although in Exhibits G and I the writing pad has a one 
year calendar on the inside of the cover and does not have pre-cut holes 
for securing the pages in the binder mechanism. 

4. All four of the articles in question can be carried by the handles or 
under the arm. 

5. The merchandise is sold in its imported condition, without any pa- 
per inserts other than the notepad. However, paper inserts consisting of 
lined monthly calendars with tabs and lined pages designed for entries 
of names, addresses and phone numbers, are available for purchase 
from other companies for use in all of the subject articles. 

6. The imported goods are sold in boxes displaying them with various 
features highlighted. Among these features are: padded handles, zipper 
closures, inside security zip pockets, multi-pocket organizers, expand- 
able file compartments, pen loops and the 3 ring binder mechanisms. 


STANDARD AND SCOPE OF REVIEW 

Pursuant to the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to judgment as a matter of law.” USCIT Rule 56(d); Lyntegq, Inc. v. 
United States, 976 F.2d 693 (Fed. Cir. 1992); Mingus Constructors, Inc. v. 
United States, 812 F.2d 1387 (Fed. Cir. 1987); Totes, Inc., v. United 
States, 18 CIT 919, 922, 865 FSupp. 867, 870 (1994), aff'd, 69 F3d 495 
(Fed. Cir. 1995). The court agrees with the parties in that there are no 


material factual issues that are genuinely in dispute, and that the issues 
of law raised may be resolved by summary judgment. In making the de- 
termination as to where plaintiff's product is properly classified under 
the HTSUS, the Court must consider whether “the government’s classi- 
fication is correct, both independently and in comparison with the im- 
porter’s alternative.” Jarvis Clark, Co. v. United States, 733 F.2d 873, 
878 (Fed.Cir. 1984). 


DISCUSSION 
I 

Pursuant to GRI 1, “for legal purposes, classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes * * * .” Orlando Food Corp. v. United States, __F3d___, 
1998 WL 154841 *2 (Fed. Cir. 1998). Additionally, classification of an ar- 
ticle is a two step process requiring the court to “(1) ascertain[ ] the 
proper meaning of specific terms in the tariff provision; and (2) deter- 
mine[ |] whether the merchandise at issue comes within the descrip- 
tion of such terms as properly construed.” Sports Graphics, Inc. v. 
United States, 24 F.3d 1390, 1391 (Fed. Cir. 1994). In the absence of a 
statutory definition or contrary legislative intent, tariff terms are 
“construed in accordance with their common and popular meaning,” 
E.M. Chemicals v. United States, 920 F.2d 910, 913 (Fed. Cir. 1990); 
courts may rely upon their own understanding of terms used as well as 
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meanings informed by consultation of dictionaries, scientific authori- 
ties and other reliable sources of information. Brookside Veneers, Ltd. v. 
United Staies, 847 F.2d 786, 789 (Fed. Cir. 1988). 

Initially, the government argues that the merchandise is classifiable 
in Heading 4202 under the doctrine of ejusdem generis. In the classifica- 
tion context, eyjusdem generis is simply a rule of statutory construction, 
meaning literally “of the same kind,” which groups articles of the same 
class or kind with exemplars for which they share “the same essential 
characteristics or purposes that unite the articles enumerated eo no- 
mine” in a tariff provision. Sports Graphics, 24 F.3d at 1392. Put differ- 
ently, “the rule of ejusdem generis requires only that the merchandise 
possess the essential character or purpose running through all of the 
*numerated exemplars” ofa provision. Totes, 18 CIT at 925, 865 FSupp. 
at 872. The court concludes that defendant’s contention that the mer- 
chandise is classifiable under subheading 4202.11.00 as “similar con- 
tainers” under the principle of ejusdem generis is correct. 

First, Subheading 4202.11.00. includes “attache cases, briefcases, 
school satchels and similar containers: with outer surface of leather, of 
composition leather, or of patent leather.” While the common under- 
standing of briefcases, attache cases and satchels is not terribly elusive, 
the court nonetheless notes that the term “briefcase” is defined as “a 
small case made of leather, etc., for carrying papers, documents, and the 
like.” The Oxford English Dictionary (2d ed. 1989).! Further, the court 
may take judicial notice that briefcases are commonly used to carry such 
articles as newspapers, books, notepads, small umbrellas, etc. 

In addition, as this writer has previously held, the exemplars under 
Heading 4202 are united by their function of organizing, storing, hold- 
ing and protecting other articles. Totes, 18 CIT at 924, 865 FSupp. at 
872. The exemplars covered by subheading 4202.11.00 are merely nar- 
rowed to cover “[t]runks, suitcases, vanity cases, attache cases, brief- 
cases, school satchels and similar containers: [w]ith outer surface of 
leather, of composition leather, or of patent leather.” The imported ar- 
ticles all function to carry, protect, organize and hold papers, documents 
and other personal items. One-half of the exemplar containers listed un- 
der subheading 4202.11.00 are specifically used for carrying papers and 
documents, t.e., briefcases, attache cases and school satchels, a use for 
which the imported items are obviously well-suited. 

Indeed, the cases before the court are very similar in appearance and 
use to briefcases: all four items have the appearance of a flat, flexible 
case made of leather and are capable of carrying papers or documents in 
addition to items such as pens, computer disks, etc. All of the articles can 
be closed with a zipper, carried by padded leather handles, and have sev- 
eral pockets, both on the inside and the outside of the case, which can 
hold documents or papers that measure 8 by 11 inches. In addition, the 
largest inside pockets are expandable, thereby permitting sizable docu- 


Unabridged (1968 \ definir 


bricfs or other papers”) 
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ments to be stored in an interior part of the case that is separate from the 
binder assembly. Further, the boxes in which these cases are marketed 
at retail advertise the “multi-pocket organizer” and large “interior zip- 
pered security pocket” features. (Defendant’s Exhibits F and J). While 
the cases are sold with a binder assembly and a memo pad inside, the 
many other significant attributes mentioned on the retail package cer- 
tainly make it appear to be similar in use to a briefcase. In addition, the 
court may take judicial notice of the fact that persons using briefcases 
commonly carry a memo pad inside. Likewise, the three ring binder as- 
sembly is obviously intended to hold and carry within the case sheets of 
paper which may be used for any purpose. Whether or not the binder 
mechanism is used to hold loose sheets or a pad of paper, the binder as- 
sembly in no way prevents or impedes other papers or articles from be- 
ing carried in space remaining in the main part of the case without being 
fastened in the binder.” 

Furthermore, plaintiffs attempt to dismiss as irrelevant the size and 
other features of the imports that are similar to those possessed by at- 
tache cases and briefcases, arguing that the subject merchandise is 
nothing more than large size organizers or planners, must be rejected in 
an ejusdem generis analysis. Obviously, if the disputed articles were of a 
size that would fit in a shirt or jacket pocket, then they would no longer 
be similar to briefcases, attache cases and school satchels. In this regard, 
the size of the containers makes them similar to the attache cases, brief- 
cases and school satchel exemplars in subheading 4202.11.00 and does 
affect the character of the merchandise. 

In sum, given the articles’ similarity to the briefcase and attache cases 
exemplars in subheading 4202.11.00, Customs’ classification was cor- 
rect. 

Nevertheless, plaintiff also vigorously opposes the classification of 
the imports pursuant to the rule of ejusdem generis by contending that 
although the cases may be used to carry papers and other personal items 
and have other features similar to those of briefcases and attache cases, 
plaintiff intended that the merchandise be used as planners. In 
instances where an article has a primary purpose that is different from 
that of all the exemplars under a heading, the application of ejusdem 
generis to such article is precluded. Totes, 69 F.3d at 498, citing Sports 
Graphics, 24 F.3d at 1393. This principle was clarified by the Federal 
Circuit’s decision in SGI, Inc. v. United States, 122 F.3d 1468, 1472 (Fed. 
Cir.1997). 

In SGI, plaintiff had imported soft-sided, insulated coolers made of vi- 
nyl used for carrying food or beverages while keeping them cold. Id. at 
1469. While the Federal Circuit did not disagree with the trial court’s 
finding that the coolers had the attributes of organizing, storing, pro- 
tecting and holding other articles, like the exemplars under subheading 
4202.92.90, the appellate court re-classified the goods as “other house- 


9 . ° 
“In fact, all of the briefs and papers submitted for this motion fit in any one of the cases 
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hold articles” made of plastic under the subheading for tableware and 
kitchenware because the coolers carried food or beverages, like the ex- 
emplars under subheading 3924.10. Because none of the exemplars un- 
der the 4202.92.90 subheading were used to carry or store food, the 
Federal Circuit reasoned that classification under that provision by 
ejusdem generis was precluded. Id. at 1472. The court finds that SG/ 
does not require classification outside of Heading 4202 in the present 
case. 

Unlike the insulated coolers in SG/, which possessed a primary pur- 
pose (food preservation and storage), which differed from all of the ex- 
emplars in Heading 4202, the current merchandise is designed to hold, 
carry, protect, and organize the very same items as are commonly found 
in briefcases, attache cases and school satchels. While plaintiff argues 
that the cases can be used and carried in a number of ways, the purpose 
of the imported goods matches that of the above-cited exemplars. 


8 


Turning now to plaintiff's claim that the articles should have been 
classified as “diaries” or similar thereto under subheading 4820.10.20. 
The court rejects the contention that since the imports are capable of 
receiving daily entries or notations of transactions or events, they are 
like “diaries” as defined in Brooks Bros., A Div. Of Julius Garfinckel & 
Co. v. United States, 68 Cust. Ct. 91, C.D. 4342 (1972), wherein the court 
ae the following from Fred Baumgarten v. United States, 49 Cust. 
Ct. 275, Abs. 67150 (1962): 


[T]he particular distinguishing feature of a diary is its suitability 
o the receipt of daily notations; and, in this respect, the books here 
in issue are well described. By virtue of the allocation of spaces for 
hourly entries during the course of each day of the year, the books are 
designed for that very purpose. That the daily events to be chroni- 
cled may also include scheduled appointments would not detract 
from their general character as appropriate volumes for the record- 
ing of daily memoranda. 


68 Cust. Ct. at 96 (emphasis added). 

The foregoing quotation is not descriptive of any of the predominant 
features of the subject cases, or even in part descriptive with respect to 
the blank pads of paper with a calendar inserted therein. Significantly, 
unlike the diary format defined and described in Brooks Bros. and 
Baumgarten, the subject cases present no insert with preprinted alloca- 
tion of spaces for daily or hourly entries, or any designation whatever 
that hints that data or transactions may be recorded with reference to 
the date or time of day or at regular daily intervals of time. Indeed, even 
the calendar printed on the inside cover of the memo pad provides no 
space or other format for recording daily events. In view of the fact that 
the instant articles are not preprinted formats for daily or other record- 
ing of activities or transactions, they are not diaries or similar to diaries 
within the common understanding of that term. 
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Finally, even if the paper pads, standing alone, had an organizational 
format characteristic of diaries (or of “organizers” or “planners,” as also 
contended by plaintiff), the court must consider the classification of im- 
ported articles as a whole and cannot overlook the additional features 
that are characteristic of briefcases, attache cases and school satchels, 
i.e., the padded handles, the zipper closure, exterior and interior pock- 
ets,? and expandable folio compartments for carrying papers and other 
articles. In the condition in which the cases are imported, the court 
views it extremely unlikely that any retailer would market or represent 
toa consumer that the imports as a whole are “diaries,” “organizers,” or 
“planners.” Indeed, unlike the “Economist Diary” in Brooks Bros., nei- 
ther the retail boxes nor tags for marketing the subject cases refer to 
them as diaries, organizers, or planners. The short of the matter is that 
both Brooks Bros. and Baumgarten, which did involve diaries, are dis- 
tinguishable from the facts of this case. 

Indeed, even assuming arguendo that the memo pad with a calendar 
contained within the imported cases could themselves be characterized 
as similar to diaries, it a fundamental rule of customs classification that 
when goods constitute more than a particular article because they pos- 
sess additional significant features or perform additional nonsubordi- 
nate functions; they are not classifiable as that article. Digital 
Equipment Corp. v. United States, 889 F.2d 267, 268 (Fed. Cir. 1989). On 
this point, the samples submitted to the court are “potent witnesses.” 
See Marshall Field & Co. v. United States, 45 CCPA 72, 81, C.A.D. 676 


(1958). Obviously, this merchandise is designed for and is capable of do- 


ing far more than simply receiving daily notations or assisting the user 
in planning daily activities. Rather, these cases are extremely well- 
suited for organizing, storing, protecting and carrying papers, docu- 
ments and many other items that would fit in a briefcase. Quite simply, 
these articles are more than the articles described by plaintiffs claims. 


Il 

In any event, even if the imported articles were described in Chapter 
48, the merchandise would be excluded from that chapter. General Rule 
of Interpretation 1 of the HTSUS dictates that “for legal purposes, clas- 
sification shall be determined according to the terms of the headings and 
any relative section or chapter notes.” Thus, “the HTSUS headings, as 
well as the relative section or chapter notes, govern the classification of 
a product.” Orlando Food, 1998 WL 154841 at *2. Under the express 
language of GRI 1, goods are to be classified in accord with the subse- 
quent GRIs provided that the headings or section or chapter notes “do 
not otherwise require.” The notes of Chapter 48 contain such a contrary 
requirement which not only precludes the use of further GRIs for classi- 
fication in this instance by excluding these goods from classification un- 


3 As previously mentioned, some of the intemal pockets of the cases are designated on the retail boxes as a “multi-pockct organizer.” 
However, that feature is merely onc of ten features highlighted on the retail box 
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der Chapter 48 once they have been determined to be classifiable under 
Heading 4202. 

Note 1(g) for Chapter 48 states that the chapter does not cover 
“[alrticles of Heading 4202 (for example, travel goods).” Therefore, 
items that can be classified under Heading 4202 are specifically ex- 
cluded from classification under all of Chapter 48. Plaintiff has called 
nothing to the attention of the court that would require ignoring the 
clear exclusionary language in Note 1(g). Thus, the exclusionary note 
applies and precludes classification within Chapter 48 without the 
necessity of resorting to further GRIs. As such, it is unnecessary to 
consider the parties contentions regarding the proper interpretation of 
GRI 3. 

CONCLUSION 

For the foregoing reasons, the court finds that plaintiff's products 
were classified correctly and grants defendant’s motion for summary 
judgment and dismissal. Accordingly, plaintiff's motion for summary 
judgment is denied. 

Judgment will be entered for the defendant. 


(Slip Op. 98-55) 


SKARABORG INVEST USA, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 95-04-00393 


Skaraborg Invest USA, Inc. (“Skaraborg”) challenges the United States Customs Ser- 
vice’s (“Customs”) classification of its import merchandise under Harmonized Tariff 
Schedule of the United States (“HTSUS”) 8477.10.60 (1991), and claims that a trial is nec- 
essary to establish whether the subject merchandise qualifies for duty-free treatment un- 
der HTSUS 9801.00.20 or 9801.00.25. Skaraborg further asserts that, if the subject 
merchandise is correctly classified under HTSUS 8477.10.60, then Customs’ appraisal 
value of $700,000 is inaccurate. Defendant asserts that no genuine issues of material fact 
exist for trial and moves for summary judgment. 

Held: Skaraborg’s motion for trial is denied. Defendant’s motion for summary judg- 
ment is granted. Customs properly classified the subject merchandise under HTSUS 
8477.10.60 and properly appraised the merchandise at $700,000. This case is dismissed. 

(Motion for trial denied. Motion for summary judgment granted. Case dismissed. ] 
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OPINION 
TSOUCALAS, Senior Judge: Skaraborg Invest USA, Inc. (“Skaraborg”) 


challenges the United States Customs Service’s (“Customs”) classifica- 
tion of its import merchandise under Harmonized Tariff Schedule of the 
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Skaraborg does not contest that HTSUS 8477.10.60 is the proper clas- 
sification for injection-molding machines. Rather, 
that a trial is necessary to establish whether the reimported subject 
merchandise qualifies for duty-free treatment under HTSUS 
9801.00.20 or 9801.00.25. ' 
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9801.00.25 Articles, previously imported, with respect to 
which the duty was paid upon such previous 
importation if (1) exported within three 
years after the date of such previous importa- 
tion, (2) reimported without having been ad- 
vanced in value or improved in condition by 
any process of manufacture or other means 
while abroad, (3) reimported for the reason 
that such articles do not conform to sample or 
specifications, and (4) reimported by or for 
the account of the person who imported them 
into, and exported them from, the United 
SEAEOSI. ihc es ha eeoe ci et eee 


Skaraborg further claims that, if the molding machines are correctly 
classified under HTSUS 8477.10.60, then Customs inaccurately ap- 
praised them at $700,000, rather than $289,051, the amount Husky val- 
ued them in a written opinion prepared for this action. The applicable 
statutory section dealing with the appraisal of imported merchandise 
states as follows: 

§ 1401a. Value 
(a) Generally 

(1) Except as otherwise specifically provided for in this chapter, 
imported merchandise shall be appraised, for the purposes of this 
chapter, on the basis of the following: 

(A) The transaction value provided for under subsection (b) of 
this section. 

(B) The transaction value of identical merchandise provided for 
under subsection (c) of this section, if the value referred to in sub- 
paragraph (A) cannot be determined * * * 

(C) The transaction value of similar merchandise provided for 
under subsection (c) of this section, if the value referred to in sub- 
paragraph (B) cannot be determined. 

(D) The deductive value provided for under subsection (d) of this 


section, if the value referred to in subparagraph (C) cannot be de- 
termined * 


(KE) The canine value provided for under subsection (e) of this 
section, if the value referred to in subparagraph (D) cannot be de- 
termined. 

(F) The value provided for under subsection (f) of this section, if 
the value referred to in subparagraph (E) cannot be determined. 


* * * * 
(b) Transaction value of imported merchandise 
(1) The transaction value of imported merchandise is the price 
actually paid or payable for the merchandise when sold for exporta- 
tion to the United States, plus amounts equal to * * * [certain other 
costs]. 
19 U.S.C. § 1401a. 
The defendant responds that a trial is not necessary, as Skaraborg has 
simply failed to establish in the administrative proceedings, or before 
this Court, that its merchandise satisfies the necessary factors enumer- 
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ated in HTSUS 9801.00.20 or 9801.00.25 to qualify for duty-free status 
under the subheading. The defendant further responds that it properly 
valuated the molding machines according to 19 U.S.C. § 1401a (1988), 
the applicable regulations and the invoice Skaraborg submitted. Def.’s 
Mem. Supp. Mot. Summ. J. 1-20; Def.’s Reply Mem. in Supp. Mot. 
Summ. J. 1-21. 
DISCUSSION 

On a motion for summary judgment, it is the function of the court to 
determine whether there are any factual disputes that are material to 
the resolution of the action. Anderson v. Liberty Lobby, Inc., 477 US. 
242, 247-48 (1986). In ruling on motions for summary judgment, if no 
genuine issue of material fact exists, the court must determine whether 
either party “is entitled to a judgment as a matter of law.” USCIT Rule 
56(d). The issue of whether an imported article has been classified under 
an appropriate tariff provision entails a two-step process: (1) ascertain- 
ing the proper meaning of specific terms in the tariff provision; and (2) 
determining whether the article comes within the description of such 
terms as properly construed. Sports Graphics, Inc. v. United States, 24 
F.3d 1390, 1391 (Fed. Cir. 1994). The first step is a question of law, 
whereas the second is a question of fact. See Universal Elecs., Inc. v. 
United States, 112 F.3d 488, 491 (Fed. Cir. 1997). Customs’ classification 
is assumed by statute to be correct and plaintiffs bear the burden of 
showing otherwise. Mita Copystar Am. v. United States, 21 F3d 1079, 
1082 (Fed. Cir. 1994) (citing 28 U.S.C. § 2639(a)(1)). However, this pre- 
sumption extends only to Customs’ factual findings, and not its inter- 
pretation of relevant law. See Rollerblade, Inc. v. United States, 112 F.3d 
481, 484 (Fed. Cir. 1997); Goodman Mfg., L.P. v. United States, 69 F.3d 
505, 508 (Fed. Cir. 1995). Pursuant to 28 U.S.C. § 2640(a), Customs’ clas- 
sification decision is subject to de novo review. The Court must deter- 
mine “whether the government’s classification is correct, both 
independently and in comparison with the importer’s alternative.” Jar- 
vis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 1984). 


1. Motion for Trial and Classification of the Molding Machines: 

The threshold issue before the Court with respect to plaintiff's motion 
for trial regarding its proposed classifications is whether Skaraborg has 
established a prima facie case. The Court concludes that Skaraborg has 
not. 

Asa preliminary matter, the subject merchandise does not qualify for 
duty-free entry under HTSUS 9801.00.25. The first requirement for 
classification under this subheading states that merchandise must have 
been exported within three years of the previous importation. It appears 
that Skaraborg has abandoned this argument, first by responding that 
Customs’ interrogatory question regarding the three-year limitation 
was not applicable, and then by choosing not to address the argument in 
its brief before the Court. See Skaraborg’s Response to Interrogatories, 
Def.’s App., Ex. 1, at 1 23(a) & (b) (Jan. 8, 1996); see generally Skara- 
borg’s Opp’n to Mot. Summ. J. Nevertheless, Skaraborg admits that the 
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molding machines were first imported to the United States in June of 
1985 and January of 1986, and exported to Sweden on May 7, 1989, Ska- 
raborg’s Complaint, 11 15 & 16 (May 28, 1995), a period ostensibly lon- 
ger than three years. 

HTSUS 9801.00.20 covers reimported merchandise: (1) upon which 
duty was paid at the time of previous importation; (2) that has not been 
advanced in value or improved in condition while abroad; (3) that was 
exported under a lease or similar use agreement; and (4) that is reim- 
ported by or for the account of the person who imported the merchan- 
dise into, and exported it from, the United States. Skaraborg has not 
presented any evidence demonstrating that it can satisfy even one of 
these requirements. Nevertheless, the second factor, whether the mer- 
chandise was advanced in value or improved in condition, is not in dis- 
pute and, therefore, will not be addressed by the Court. 

Skaraborg has not presented one iota of evidence that duty was paid 
on the subject merchandise at the time of previous importation but, 
instead, relies on its president’s declaration that duty was paid on the 
molding machines in 1985 and 1986. Skaraborg’s Opp’n to Mot. Summ. 
J. at 4 (referring to Letter from Ken Swanick, President, Skaraborg In- 
vest USA Inc., to Diane A. Zwicker, District Director, U.S. Customs Ser- 
vice, Pl.’s App., Ex. 2 (May 25, 1991)). Skaraborg attempts to bolster its 
position by citing to one Customs Ruling in which Customs allegedly ac- 
cepted a company’s statement that duty had been paid on certain en- 
tries, and another in which Customs stated that “no specific documents 
are required to show that duty was paid on a previous importation.” Jd. 
(citing Customs Ruling 560630, Def.’s App., Ex. 8 (Sept. 10, 1997) and 
Customs Ruling 559008, Def.’s App., Ex. 8 (Apr. 27, 1995)). 

The Court first notes that Customs rulings are not binding on the 
Court. See United States v. Hitachi Am., Ltd., 21 CIT 7 , 964 F 
Supp. 344, 361 (1997) (“In a strict sense all Customs rulings are dicta 
because they are not binding on the Court.”); see also C.J. Tower & Sons 
v. United States, 33 Cust. Ct. 14, 17, C.D. 1628 (1954) (discussing the 
non-binding nature of Customs’ rulings). Nevertheless, Skaraborg com- 
pletely misrepresents the two rulings upon which it relies. Most notably, 
Customs Ruling 560630 is clearly distinguishable, as it did not even dis- 
cuss whether Customs was required to accept an importer’s assurances 
regarding the previously paid requirement of HTSUS 9801.00.20. See 
Def.’s App., Ex. 8. Rather, this ruling involved whether a U.S. apparel 
company’s goods would qualify for free re-entry under the subsection if 
they were exported to the U.S. company’s United Kingdom-related com- 
pany for display at a fashion show. Id. at 1. For the purpose of rendering 
its decision, Customs assumed that all previous import duties had been 
paid on each foreign-origin article. Id. at 2-3. Thus, Customs relied upon 
the company’s assurances solely for the purpose of rendering its ruling 
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regarding the proposed exportation and re-entry of the company’s mer- 
chandise.! 

Turning to the next requirement, there has been no evidence that the 
molding machines were exported by Precision to CePe pursuant to a 
lease or similar use agreement. Indeed, Skaraborg’s interrogatory re- 
sponses and the evidence before the Court unquestionably indicate that 
the molding machines were sold by Precision to CePe. See Skaraborg’s 
Response to Interrogatories, Def.’s App., Ex. 1, at 18(a) (stating that Pre- 
cision “sold the equipment to CePe * * *.”) (emphasis added); Precision 
Invoice No. 895060, Def.’s App., Ex. 2 (May 7, 1989) (describing the two 
molding machines at issue under the title ‘ ‘Description of Equipment 
Sold” to CePe) (emphasis added); Skaraborg’s Complaint, at 1 16 (“Pre- 
cision * * * sold the merchandise at issue to CePe * * *.”) (emphasis add- 
ed).? Despite the consistent explicit language to the contrary, Skaraborg 
cites to Werner & Pfleiderer Corp. v. United States, 17 CIT 916, 918 

(1993) and Customs Ruling NY A86348, Def.’s App., Ex. 9 (Sept. 6, 

1996), for the proposition that its contract with CePe was a use agree- 
ment. Skaraborg further argues that, because CePe returned the mold- 
ing machines to Skaraborg when they failed to satisfy certain European 
specifications, the machinery was, in effect, exported to Sweden by Pre- 
cision for testing, i.e., CePe’s agreement with Precision was a “sale on 
approval” contract. Skaraborg’s Opp’n to Mot. Summ. J. at 5-7. 

First, the Court concludes that Skaraborg waived its claim that the 
subject merchandise was exported pursuant to a lease or similar use 
agreement by responding to Customs’ relevant interrogatory requests 
as “not applicable.” See Skaraborg’s Response to Interrogatories, Def.’s 
App., Ex. 1, at 19 13-15. 

Nevertheless, Skaraborg’s argument is far-fetched, at best. This 
court has equated a “similar use agreement” toa loan for temporary use. 
See Werner, 17 CIT at 918. A “loan” is broadly defined as “[a] lending. 
* * * Anything furnished for temporary use to a person at his request, on 
condition that it shall be returned * * *.” Black’s Law Dictionary 936 
(6th ed. 1990) (emphasis added). A contract of sale providing for pay- 
ment after production begins, Precision Invoice No. 895060, Def.’s App., 
Ex. 2, at 2, or even after the produced articles are inspected by the pur- 
chaser, does not create or imply the temporary relationship necessary 
for a lease or similar use agreement. First, Precision’s sale to CePe does 
not explicitly or implicitly mention a transfer of merchandise for tempo- 
rary use. See Def.’s App., Ex. 2. Further, Skaraborg completely misrep- 
resents Werner, in which the shipping invoice regarding the subject 


1 Skaraborg’s reliance on Customs Ruling 559008 is also misplaced. In that case, while Customs noted that no specif- 
ic documentation was necessary to demonstrate that duty was paid on a previous importation, Customs found that the 
protestant had established the statutory requirements for duty-free entry under the subsection to the satisfaction of 
the Customs district director. Customs Ruling 559008, Def.’s App., Ex. 8, at 3-4. Customs appeared to be particularly 


swayed by the protestant’s affirmation that the device was 20 years old and was imported when the plant first opened 
Id, at 3 


9 ~ . y 
“The Court further notes that CePe admitted that its contract with Precision was a sale in a written correspondence 
to Customs, complaining that “|i]t was our understanding that since the equipment was purchased from the US., it 


would not be Dutiable upon return to the U.S.” Letter from Diane Landen, CePe, to District Director of Customs, P\.’s 
App., Ex. 11 (Apr. 29, 1991) (emphasis added) 
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merchandise clearly stated that the subject “items are property of [the 
U.S. company] * * * on loan to [the foreign company] for a 5-week period 
* * * [and are] to be returned to the United States after that period.” 17 
CIT at 916 (emphasis added). The contract in Customs Ruling NY 
A86348 also provided that the merchandise was to be returned to the 
U.S. supplier. See Def.’s App., Ex. 9, at 2. Thus, the contracts in Werner 
and Customs Ruling NY A86348 were explicitly constructed as loans, 
whereas the contract at issue unequivocally was, and remained, a sale, 
despite CePe’s unrealized performance expectations and ultimate “re- 
turn” of the merchandise to Skaraborg. Similarly, even if the Precision- 
CePe agreement was a sale on approval, such a contract is not magically 
transformed into a use agreement with the buyer’s dissatisfaction; it re- 
mains a sale. Indeed, Black’s Law Dictionary at 1339, defines a sale 
on approval as “[a] species of conditional sale, which is to become abso- 
lute only in case the buyer, on trial, approves or is satisfied with the ar- 
ticle sold.” (emphases added). 

Finally, Skaraborg has not documented or substantiated its bald 
assertions that Precision is the “successor” to DPC, or established the 
nature and extent (if one in fact exists) of the relationship between the 
three U.S. companies. The statutory language specifically requires that 
the merchandise be “reimported by or for the account of the person who 
imported it into, and exported it from, the United States.” HTSUS 
9801.00.20. Thus, even if DPC is the same party as Precision, Skaraborg 
must also be the same party as Precision/DPC, or Skaraborg must be 
acting as Precision/DPC’s agent. Instead of demonstrating such a rela- 
tionship, however, plaintiff attempts to fill this gap and circumvent the 
same party requirement by focusing on the HTSUS language “for the 
account of.” Skaraborg maintains that, because CePe’s intent was to re- 
turn the subject merchandise to Precision, CePe’s exportation to Skara- 
borg was the equivalent of an importation “for the account of” 
Precision, which refused to accept the goods. In support of its position, 
Skaraborg relies on Customs Ruling 560256, Def.’s App., Ex. 11 (July 
23, 1997) and Equitable Trust Co. v. Rochling, 275 US. 248 (1927). Ska- 
raborg’s Opp’n to Mot. Summ. J. at 4-5. 

The Court concludes that this argument lacks substance and de- 
mands an imaginative leap in logic and jurisprudence. Regardless of 
CePe’s intentions or the catalyst for the reimportation, a contract for 
sale or lease between CePe and Skaraborg does not create or imply a 
relationship in which Skaraborg is said to act on Precision’s behalf. By 
Skaraborg’s own admission, Precision “refused to take back the mer- 
chandise * * *.” Skaraborg’s Opp’n to Mot. Summ. J. at 5. Moreover, 
Skaraborg’s reliance on Customs Ruling 560256 and Equitable is, at 
best, misplaced.* Customs Ruling 560256 was a prospective ruling that 


3 The Court is particularly troubled by Skaraborg’s misrepresentation that the Equitable Court defined “for account 
of” as a phrase “to be construed in the light of the intention of the parties as revealed by all the circumstances * * * 
Skaraborg’s Opp’n to Mot. Summ. J. at 5. First, the Supreme Court did not actually define “for account of” in Equitable 
but, rather, attempted to discern the parties’ intentions in using the phrase. See 275 U.S. at 252-54. Further, the lan 
guage Skaraborg cites was not a direct quote from the case, as Skaraborg suggests, but, rather, derives from the case 
reporter headnotes, which are neither binding nor persuasive precedent on this Court 
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assumed, solely for the sake of determining that the factual predicate 
claimed by the importer was true, that merchandise was exported and 
returned “by or for the account of” the importer. Def.’s App., Ex. 11, at 2 
(“[W]e find that equipment exported by [the U.S. company] * * * may be 
entered under subheading 9801.00.85, HTSUS, if the merchandise is 
imported by or for the account of [the U.S. company].”). This ruling nev- 
er evaluated whether divisions or subsidiaries possibly unrelated to the 
importer could import merchandise “for the account of” the importer. 
Id. Further, Equitable does not stand for the proposition that the par- 
ties’ intentions dictate what “for the account of” means in a Customs 
statute, as Skaraborg suggests. Rather, the Equitable Court decided 
that, when parties use the phrase “for account of” under banking law at 
the time, an agency relationship is not always intended. 275 US. at 253. 

Consequently, even if one assumes that Precision is the same party as 
DPC, Skaraborg has not demonstrated that it reimported the molding 
machines “for the account of” Precision/DPC within the context of 
HTSUS 9801.00.20 and, therefore, has failed to satisfy the same party 
requirement. 

A trial is a valuable tool designed to aid the search for truth between 
contested issues of fact. This case does not present allegations necessi- 
tating a trial for the resolution of factual issues. Customs served Skara- 
borg with a comprehensive set of interrogatories and requests for the 
production of documents. After several extensions of time to respond, 
Skaraborg finally supplied a seriously deficient and largely irrelevant 
response, see Skaraborg’s Response to Interrogatories, Def.’s App., Ex. 
1, which it failed to supplement despite Customs’ repeated written cor- 
respondences, telephone calls and, ultimately, a motion to compel that 
was ignored. Skaraborg simply failed to present any tangible documen- 
tation during discovery to support its hollow claims of entitlement and 
the Court refuses to permit Skaraborg to abuse the Constitutional privi- 
lege of atrial. This case borders on frivolous and the Court cautions Ska- 
raborg and its counsel against the future waste of administrative and 
court resources. 

Having determined that there are no genuine issues of material fact 
in dispute and that a trial is not necessary in this case, the Court must 
determine whether Customs properly classified the subject merchan- 
dise. HTSUS 8477.10.60 specifically provides for injection-molding ma- 
chinery for working rubber or plastic, or for the manufacture of 
products from these materials, other than for manufacturing shoes. The 
molding machines at issue clearly fall within this description. There- 
fore, upon review of the HTSUS and in the absence of any evidence to 
the contrary, the Court agrees that Customs properly classified the sub- 
ject merchandise under HTSUS 8477.10.60. 


2. Appraisal of the Molding Machines: 


Customs valued the subject merchandise according to an invoice Ska- 
raborg submitted at entry, stating “Value for customs USD 700,000.” 
See CePe-Skaraborg Invoice, Def.’s App., Ex. 3 (Mar. 22, 1991). Skara- 
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borg asserts that, if the subject merchandise is correctly classified under 
HTSUS 8477.10.60, then Customs inaccurately appraised the subject 
merchandise at $700,000, rather than $289,051. According to Skara- 
borg, the $700,000 on the invoice it submitted is the insured value of the 
molding machines during transportation, which reflects the actual mer- 
chandise cost ($289,051) plus the legal fees incurred in claiming clear 
title to the equipment ($410,949). See Skaraborg’s Response to Interrog- 
atories, Def.’s App., Ex. 1, at 111(a). Plaintiff contends that, because the 
molding machines were imported as rentals, no monetary transaction 
under subsection 140la(a) existed. As subsections 1401la(b)-(e) are 
therefore inapplicable, Skaraborg maintains that the subject merchan- 
dise must be appraised pursuant to section 1401a(f)* and the “other rea- 
sonable means” principle of Article 7 of the GATT Valuation 
Agreement. Skaraborg’s Opp’n to Mot. Summ. J. at 8-9 (citing Customs 
Ruling 545112 (June 7, 1993)). Skaraborg insists that the evidence of 
market value it proffers in Husky’s written opinion, prepared solely for 
this action, is such a reasonable means. See id. (referring to Husky’s Val- 
uation Letter, P|.’s App., Ex. 6 (Dec. 18, 1991)); see also Skaraborg’s Re- 
sponse to Interrogatories, Def.’s App., Ex. 1, at 1 9(a)). 

First, the clear language in the invoice Skaraborg provided to Cus- 
toms unequivocally provides that the value of the molding machines is 
$700,000 for customs purposes. Def.’s App., Ex. 3. 

Second, Skaraborg has not demonstrated that the agreement be- 
tween CePe and Skaraborg was a lease. The sole evidence of any rele- 
vant relationship between the two parties, the invoice Skaraborg 
submitted at the time of entry, is devoid of any mention of a purchase 
price or terms. See CePe-Skaraborg Invoice, Def.’s App., Ex. 3. In fact, 
the only lease agreement Skaraborg has produced is one between Skara- 
borg and Skaraborg Invest AB. See Skaraborg-Skaraborg Invest AB 
Lease Agreement, Def.’s App., Ex. 5 (June 1, 1991). However, plaintiff 
never explained this separate entity’s relationship to Skaraborg and 
CePe or its connection to the reimportation of the subject merchandise 
to the United States. 

Finally, even assuming that no transaction value existed because the 
molding machines were leased to Skaraborg, there is no authority re- 
quiring or suggesting that Customs resort to an manufacturer’s or other 
“expert’s” estimate of merchandise worth. Rather, the statute and im- 
plementing regulation specify other means of valuation using sales of 
identical or similar merchandise, deductive sales value, computed value 
or a value derived from these methods. See 19 U.S.C. § 1401a(a)(B)-(F); 
see also 19 C.ER. § 152.107.5 Nevertheless, such a determination is not 


4 Skaraborg actually cites to subsection 1401(f). Skaraborg’s Opp’n to Mot. Summ. J. at 8. However, as no such sec- 
tion exists, the Court will assume Skaraborg intended to cite to subsection 1401a(f) 


5 In Customs Ruling 545112, Customs first determined that it could not appraise the merchandise in that case by 
employing subsections 1401a(b)—(e). Only then did Customs use its authority under subsection 1401a(f) to appraise the 
merchandise by “permit{ting] the rental value of the equipment over its full economic life to represent the value of the 
merchandise.” Id. If such a method were utilized in this case and the lease between Skaraborg and Skaraborg Invest AB 
is a valid measure of the rental value of the molding machines, their full economic lives would have to be less than 13 
months for their total value to be less than $289,051 
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necessary, as Customs properly valuated the merchandise at issue ac- 
cording to the clear language in the invoice Skaraborg provided.® 
CONCLUSION 

Skaraborg has failed to established that a trial is necessary to deter- 
mine whether the molding machines at issue are entitled to duty-free 
treatment under HTSUS 9801.00.20 or 9801.00.25. Skaraborg has also 
failed to demonstrate that Customs inaccurately appraised the molding 
machines. Consequently, Skaraborg’s motion for trial is denied. The 
Court grants the defendant’s motion for summary judgment, conclud- 
ing that Customs properly classified the subject merchandise under 
HTSUS 8477.10.60 and accurately appraised the subject merchandise. 


(Slip Op. 98-56) 


GERALD METALS, INC., PLAINTIFF v. UNITED STATES INT’L TRADE 
COMMISSION, DEFENDANT, AND MAGNESIUM CORP OF AMERICA, INT’L 
UNION OF OPERATING ENGINEERS, LOCAL 564 AND UNITED STATES 
STEELWORKERS OF AMERICA LOCAL 8319, DEFENDANT-INTERVENORS 


Court No. 95-06-00782 
(Dated April 28, 1998) 


ORDER 


POGUE, Judge: The United States Court of Appeals for the Federal 
Circuit (“CAFC”) has determined that “the statute [19 U.S.C. § 1677(7)| 
requires adequate evidence to show that the harm [to a domestic indus- 
try] occurred ‘by reason of the LTF'V [less than fair value] imports, not 
by reason of a minimal or tangential contribution to material harm 
caused by LTF'V goods” and that “[gliven the unique circumstances of 
this case, the record, without more, does not show that LTFV imports of 
pure magnesium from Ukraine were the reason for the harmful effects 
to the domestic magnesium industry.” Gerald Metals v. United States, 
No. 97-1077 at 14 (Fed. Cir. Dec. 23, 1997). 

The CAFC specifically concluded that “the Russian imports—both 
fairly-traded and LTFV—were perfect substitutes for each other, if not 
the exact same product.” Jd. at 8-9. 

The CAFC also required reconsideration of the effect of the increase 
in the supply of pure magnesium on the global market as the cause for 


6 Following Skaraborg’s suggested valuation method also reveals patently absurd and baseless calculations. First 
Skaraborg’s assertions that the legal fees in securing title to the molding machines amounted to $410,949 outrightly 
contradicts the judgment CePe obtained against Precision, which specifies legal fees of a mere $3,000 when converted 
to US. doll See Def.’s App., Ex. 4. Moreover, the invoice between Precision and CePe demonstrates that CePe paid 
Precision $650,000.00 for the subject imports, an amount far closer to $700,000 than to $289,051. See Def.’s App., Ex. 2 
In addition, the lease agreement between Skaraborg and Skaraborg Invest AB calls for the payment of $425,000 for 19 
months of use, which includes a 7-month “rent free period.” See Def.’s App, Ex. 5, at 13.1. This amounts toa yearly rate 
of $268,421, which, according to Skaraborg, is almost the full value of the merchandise 
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the closure of Dow’s magnesium plant and the nature—penal or reme- 
dial—of the duties imposed in this case. Jd. at 14-15. 

Therefore, this case having been duly remanded to this Court, it is 
hereby 

ORDERED that this Court’s Judgment Order of August 21, 1996, grant- 
ing Plaintiff's motion for judgment upon the agency record and dismiss- 
ing this action is vacated; and it is further 

ORDERED that the International Trade Commission’s final determina- 
tion in Magnesium from China, Russia, and Ukraine, 60 Fed. Reg. 
26,456 (Int’l] Trade Comm’n 1995) (final) is remanded to the Interna- 
tional Trade Commission (“ITC”). The ITC is to reconsider its material 
injury finding in a way that is consistent with the legal standard articu- 
lated by the CAFC and that takes into account the existence and substi- 
tutability of fairly-traded Russian imports of pure magnesium and the 
increase in the market share of said imports during the period of inves- 
tigation; and it is further 

ORDERED that remand results are due on Tuesday, June 30, 1998; com- 
ments and responses are due on Tuesday, July 28, 1998; any rebuttal 
comments are due on Tuesday, August 11, 1998. 


(Slip Op. 98-57) 


Ap Hoc COMMITTEE OF SOUTHERN CALIFORNIA PRODUCERS OF GRAY 
PORTLAND CEMENT, PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
ONODA CEMENT Co., LTD., DEFENDANT-INTERVENOR 


Consolidated Court No. 93-10-00697 


(Dated April 29, 1998) 


JUDGMENT ORDER 


GOLDBERG, Judge: This Court remanded to the Department of Com- 
merce, International Trade Administration (“Commerce”), four issues 
arising from Commerce’s final results in the first administrative review 
of Gray Portland Cement and Clinker from Japan, 58 Fed. Reg. 53,705 
(1993). In particular, at Commerce’s request, this Court remanded to re- 
consider (1) the treatment of the freight-out and inland insurance ex- 
penses incurred for transportation to unrelated customers in the 
United States; (2) the extent to which pre-sale home market transporta- 
tion costs should be deducted from foreign market value (“FMV”); 
(3) the amount of freight expenses incurred for shipping to unrelated 
U.S. customers; and (4) the per-unit amount of service station expenses 
to be included in calculating cost of production (“COP”). See The Ad Hoc 
Committee of Southern Producers of Gray Portland Cement v. United 
States, 19 CIT 1398, 914 F. Supp. 525 (1995) (“Ad Hoc I”). 
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In compliance with the Court’s remand Order, Commerce (1) included 
all freight-out and insurance expenses when calculating profit; (2) made 
no deduction to FMV for pre-sale movement expenses when making 
purchase-price comparisons, and counted the expenses as indirect sel- 
ling expenses when making exporter-sales-price comparisons; (3) ad- 
justed U.S. price by correcting the deduction for relevant freight 
expenses; and (4) corrected the per-unit service station expenses in- 
cluded in calculating COP Neither plaintiff nor defendant-intervenor 
submitted comments on the Remand Determination to the Court. Upon 
consideration of Commerce’s Remand Determination, upon all other 
papers and proceedings had herein, and upon due deliberation, it is 
hereby 

ORDERED that Commerce’s Remand Determination is sustained in all 
respects; and it is further 

ORDERED that judgment is entered in accordance with this Court’s 
opinion in Ad Hoc I and Commerce’s Remand Determination. Com- 
merce shall issue instructions to the United States Customs Service ac- 
cordingly. 
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